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U.S. Customs Service 


Treasury Decisions 


DRAWBACK 
AGENCY: U.S Customs Servic 
ACTION: Final rule; correction. 


SUMMARY: Customs published in the Federal Register of March 5, 
1998, a document revising the Customs Regulations regarding draw- 
back. This document contains corrections to that document. 


EFFECTIVE DATE: April 6, 1998. 
FOR FURTHER INFORMATION CONTACT: Paul Hegl: 


Regulations and Rulings, (202-927-1172 
SUPPLEMENTARY INFORMATION: 


B ACKGROUNI 


The final regulations relating to drawback published as T.D. 98-16 in 
the Federal Register (63 FR 10970) on March 5, 1998, contain errors 
which may prove to be misleading and are in need of clarification. This 
document corrects those errors. 


CORRECTION OF PUBLICATION 


Accordingly, the publication on March 5, 1998, of the final regula- 
tions relating to drawback (T.D. 98-16) (rule document 98-5045) is cor- 
rected as follows: 

1. On page 10971, under the second column, line 61, in the third from 
the last line of the second “Customs Response”, after the words, “so 
complicated”, and before the word, “area”, the words, “an already com- 
plicated”, are added 

2. On page 10974, under the second column, line 7, the word “part” 
appearing in the first sentence of the first “Customs Response” begin- 
ning thereunder is corrected to read “port” 
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3. On page 10977, under the first column, line 39, in the third sen- 
tence of the second paragraph of the second “Customs Response” there- 
he word “an” is added before the words, “existing drawback 


tract 


nde} 
UlLIUCT, 


4. Also on page 10977, under the second column, line 44, in the “Cus- 
toms Response” beginning thereunder, in the second paragraph, at the 
end of the third sentence, a period is added after the word “accordingly” 
and before the word “Section” 

5. Additionally on page 10977, under the second column, line 64, in 
‘Customs Response” beginning thereunder, in the fifth paragraph, 

sentence, the section number “191.6(b)” is corrected to read 
191.9(b)” 


-ot+ 
>L 


6. Again on page 10977, under the third column, on the last line there- 
of, after the term “1313(p)” and before the word “included”, the word 
‘be” is added 

7. On page 10979, under the second column, line 57, the phrase, “Ac- 
cordingly to”, starting the second sentence of the “Customs Response” 
beginning under this column, is corrected to read, “According to” 

8. On page 10980, under the third column, line 59, in the third sen- 
tence of the second paragraph of the “Customs Response” beginning in 
that column, the phrase, “turn-over method” is corrected to read “turn- 
over period”. 

9. On page 10981, under the second column, line 12, the phrase, “re- 
ceipts into and all withdrawals for”, appearing in the second sentence of 
the “Customs Response” at the top of this column, is corrected to read, 
“receipts into inventory and all withdrawals therefrom for”. 

10. On page 10989, under the third column, line 21, the phrase, “con- 
sistent § 191.72(a)”, appearing in the second paragraph of the initial 
“Customs Response” thereunder, is corrected to read, “consistent with 
§ 191.72(a)”. 

11. On page 10991, under the third column, on the first line, the word, 
“to”, is corrected to read, “in” 

12. On page 10992, under the first column, line 11, the misspelling of 
the word, “provisions”, is thus corrected. 

13. On page 10996, under the third column, line 16, in the first “Cus- 
toms Response” appearing under the heading “Appendix A”, after the 
word “determined”, the word “not” is added. 

14. Also on page 10996, under the third column, line 55, regarding the 
third “Comment” appearing thereunder, the numbers “83-8” and the 
word “and”, appearing on line 11 of this “Comment”, are removed; and, 
on the following line, after the numbers “83-80”, and before the semico- 
lon, the following phrase is added: “, and 83-84”. 

15. On page 10997, under the first column, line 15, in the first full 
paragraph, a period is added after the phrase “or producers”. 

16. Also on page 10997, under the second column, line 7, after the 
word “changes” the words “were proposed” are added. 
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31. Also on page 11015, under the second column, 
§ 191.14(c)(3)(iv)(C), the phrase, “inventory the lowest 
corrected to read, “inventory with the lowest amount 





r the second column, in the last line of 


the figure “$276.50” is corrected to 


1017, under the first column, in § 191.23(a), line 7 


yyproducts” in the second sentence is corrected to 


11017, under the first column, in § 191.23(b), line 7, 


n the second sentence is corrected to read “mul- 
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1017, under the first column, in § 191.23(c), line 
‘byproducts” in the second sentence is corrected to read 


lucts” 


e 11019, under the first column, in § 191.31(a), the phrase, 
3(j)(1) of the Act”, at the beginning of the sentence, is cor- 
‘Section 313(j)(1) of the Act” 


Also on page 11019, under the first column, in § 191.32(a), on 
s 8-9, the phrase “within 3 years after the importation” appearing 
1 the first sentence thereof is corrected to read “before the close of the 
ar period beginning on the date of importation”. 
38. On page 11022, under the second column, in § 191.42(c), line 8 
» phrase “or destroyer” appearing in the second sentence 
‘ected to read “(for destruction, see § 191.44)”. 


11024, under the second column, the heading of 


entitled “Specific manufacturing drawback ruling. 


t director.” is corrected to read “Specific manufacturing 
tion by port director.”. 
11024, under the second column, in § 191.61(d)(1), 


where appearing therein is corrected to read 


Jn page 11025, under the first column, the typographical error 
“AAAA” inserted before the footnote under the sample format for the 
Chronological Summary of Exports is removed. 

42. Also on page 11025, under the second column, at the end of 
§ 191.74, the parenthetical “(see § 191.10(e)” set forth is corrected to 
read “(see § 191.51(a))” 

43. On page 11026, under the first column, in § 191.81(b)(1), the 
words “each file” appearing in the first sentence thereof are corrected to 
read “each files”. 

14. Also on page 11026, under the second column, in § 191.81(c)(2), 
the words “each file” appearing in the first sentence thereof are cor- 
rected to read “each files”. 

45. On page 11028, under the first column, the heading for § 191.91(f) 
entitled, “Action by drawback office controlling” is italicized. 

46. On page 11037, under the first column, in § 191.185(d)(3), under 
line 8 of the “Transferor’s Declaration”, the typographical error follow- 
ing the phrase, “located at” is removed, and a blank line, 
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__________”, is added in place thereof, prior to the parenthetical 
“(City and State)” 
47. On page 11039, under the third column, in item “B.” under “I.”, 
the first paragraph, following the term, “83-80,”, the term, “83-84,” 
added. 
48. On page 11040, in the first column, under “J.2.”, the | 


). ne last sentence 


of the parenthetical material is corrected by adding a period at the end 
thereof. 


in 


iS 


49. On page 11041, under the first column, in the first line, the 
phrase, “or producer for the account of the”, is corrected to read, “or 
producer may manufacture or produce for the account of the” 

50. Also on page 11041, under the first column, line 4, “T.D.”s” 
rected to read “T.D.s”. 

51. On page 11042, under the first column, the heading for paragraph 

“H.” entitled “Procedures And Records Maintained”, is corrected to 
read “Procedures and Records Maintained”. 
52. Also on page 11042, under the third column, the second, third and 
fourth sentences appearing in Footnote “2” at the bottom of the col- 
umn, are removed from this Footnote, and are added, as a separate para- 
graph, following the text of item “2.” under “H.”, in general ruling 
bs Fa 

53. On page 11044, under the third column, for general ruling 
“VIII.”, following the heading for paragraph “A.” thereunder entitled 
“Same Kind and Quality (Parallel Columns)”, for editorial clarity, two 
carriage returns are added thereafter, before the beginning of the paral- 
lel columns. 

54. On page 11045, under the second column, in item “1.” under “F” 
the phrase “at the time of separation” appearing in the third sentence 
thereof is corrected to read “as the time of separation”. 

55. On page 11049, in “Exhibit C”, under the heading for “Residual 
oils”, in the “Bbls.” column, the number “180.957” corresponding to 
the entry for “(14) Domestic Shipments” is corrected to read “180,957” 

56. Also on page 11049, in “Exhibit C”, under the heading for “Avi- 
ation gasoline”, the numbers “278,286” and “4.64041” corresponding 
to the entry for “(14) Domestic Shipments” are removed from the 
“Bbls.” and “Drawback factor” columns, respectively, and are added 
under the “Bbls.” and “Drawback factor” columns, respectively, corre- 
sponding to the entry for “(14) Domestic Shipments” under the heading 
for “Lubricating oils”. 

57. On page 11052, “Exhibit E-1” is revised to read as follows: 


t 
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58. On page 11053, in “Exhibit E (COMBINATION)”, the number 
“28,485” under column “(24)”, corresponding to the entry for “Aviation 
Gasoline” under Column “(21)”, is corrected to read “28,045”. 

59. On page 11056, under the first column, under “L.6.”, the refer- 
ence to “section 1313(b)” therein is corrected to read “section 1313”. 

60. On page 11057, under the third column, at the end of item “2.” un- 
der “X.”, the period is removed therefrom, and a semicolon followed by 
the word “and” is added in place thereof. 

61. Also on page 11057, at the bottom of the third column, Footnote 
“1” is corrected by removing the semicolon appearing at the end there- 
of. 

62. On page 11058, at the bottom of the third column, the second, 
third and fourth sentences, appearing under Footnote “4”, are removed 
therefrom, and these sentences are added as a separate paragraph fol- 
lowing the text appearing in item “3.” of paragraph “I.” in the third col- 
umn. 

63. On page 11059, under the third column, in item “6.” under “L.”, of 
general ruling “XII.”, the reference to “section 1313(b)” therein is cor- 
rected to read “section 1313”. 

64. Also on page 11059, under the third column, the third, fourth and 
fifth sentences appearing as part of the text of the paragraph in item 
“1.3.” of general ruling “XIII.” are made into a new paragraph under 
the same item. 

65. On page 11060, under the first column, in item “6.” under “L.”, 
the reference to “section 1313(b)” therein is corrected to read “section 
L313”. 

66. On page 11063, in the second column, under the heading “IN- 
VENTORY PROCEDURES”, the entry entitled “RECORDS OF USE 
OF DUTY-PAID, DUTY-FREE OR DOMESTIC MERCHANDISE OF 
THE REQUIRED SAME KIND AND QUALITY WITHIN YEARS AF- 
TER THE RECEIPT OF THE DESIGNATED MERCHANDISE”, is 
corrected to read, “RECORDS OF USE OF DUTY-PAID, DUTY-FREE 
OR DOMESTIC MERCHANDISE OF THE REQUIRED SAME KIND 
AND QUALITY WITHIN 3 YEARS AFTER THE RECEIPT OF THE 
DESIGNATED MERCHANDISE”. 

67. On page 11069, under the second column, line 39, the heading 
“Inventory Procedures” is capitalized to read “INVENTORY PROCE- 
DURES”. 

68. On page 11070, under the third column, in the section entitled 
“PERSONS WHO WILL SIGN DRAWBACK DOCUMENTS, add, in 
the second sentence, after the words “to bind” and before the word “cor- 
poration”, the word “the”. 

69. Also on page 11070, under the third column, in the section entit- 
led “PERSONS WHO WILL SIGN DRAWBACK DOCUMENTS”, at 
the end of the last line thereunder, the period that precedes the paren- 
thesis is instead corrected to follow the parenthesis and another closing 
parenthesis is added after the period. 
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DATES: This correction is effective April 13, 1998. 


FOR FURTHER INFORMATION CONTACT: Michael Smith, Attor- 
ney, Intellectual Property Rights Branch (202) 927-2326. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On March 12, 1998, Customs published in the Federal Register (63 
FR 11996)(FR Doc. 98-6183) T.D. 98-21 to amend the Customs Regula- 
tions at part 133 to allow Customs to provide to intellectual property 
rights (IPR) owners sample merchandise and to disclose to IPR owners 
certain information regarding the identity of persons involved with im 
porting merchandise that is detained or seized for infringement of the 
IPR owner’s registered copyright, trademark, or trade name rights. 

This document corrects three editorial errors to § 133.43 that were 
contained in T.D. 98-21. The editorial errors concern the amendment to 
§ 133.43, which pertains to the procedure on suspicion of infringing 
copies. 

It has come to Customs attention that a requirement currently in 
paragraph (b)(2) of § 133.43 that was never intended to be changed was 
inadvertently dropped from the regulatory text in the March 12 pu- 
blication. The dropped requirement, that Customs is reinserting in this 
correction document, concerns what a copyright owner must file with a 
port director to prevent an imported article suspected of being an in- 
fringing copy from being released if the importer files a denial that the 
article is an infringing copy. The copyright owner must file a bond along 
with a written demand for exclusion from entry of the detained article. 
The text of paragraph (b)(2) of § 133.43 in the March 12 publication in- 
advertently dropped the bond requirement. 

The second and third errors concern the text of the second sentence in 
paragraph (c). One error incorrectly identified trademark owners as 
the object of the procedure when it should have referenced copyright 
owners. The other error mistakenly included words (“Customs deten- 
tion or seizure, or * * *,in the event that the Commissioner of Customs, 
or his designee, or a federal court determines that the article does not 
bear an infringing mark”) that should have been omitted and were not. 
Accordingly, this document corrects those errors. 


CORRECTION OF PUBLICATION 
Accordingly, the publication on March 12, 1998, of the final rule (T.D. 
98-21)(63 FR 11996)(FR Doc. 98-6183) is corrected as follows: 


1. On page 12000, in the third column, paragraph (b)(6) of 
§ 133.43 is corrected to read as follows: 


(6) Notice that the imported article will be released to the im- 
porter unless, within 30 days from the date of the notice, the 
copyright owner files with the port director: 

(i) A written demand for the exclusion from entry of the de- 
tained imported article; and 

(ii) A bond, in the form and amount specified by the port di- 
rector, conditioned to hold the importer or owner of the im- 
ported article harmless from any loss or damage resulting 
from Customs detention in the event the Commissioner or his 





Date: 


etermines that the article is not an infringing copy 
l importation 2 seed section 602 of the Copyright Act 
U.S.C. 602)(See part 113 of this chapter). 


ge 12000, in the third column, paragraph (c) of 
‘ted to read as follows 


s available to the copyright owner. At any time fol- 
ntation of the merchandise for C ustoms examin: A- 
1, but prior to seizure, Customs m ay ecient. gr ke the 
suspect merchandise to the owner of the copyright for ex- 
nination or testing to assist in determining whether the ar- 
0 rte -d is a piratical copy. To obtain a sample under this 
section, the copyright owner must furnish Customs a bond in 
the form ane amount specif ied by the port director, condi- 
ioned to hold the United States, its officers and employees, 
und the importer or owner of the imported article oe 
from any loss or damage resulting from the furnishing of : 
sample by Customs to the copyright owner. Customs may de. 
mand the return of the sample at any time. The owner must 
return the sample to Case upon demand or at the conclu- 
sion of the examination or testing. In the event that the sample 
is damaged, destroyed, or lost while in the possession of the 
copyright owner, the owner shall, in lieu of return of the sam- 
ple, certify to Customs that: “The sample described as [insert 
description] provided pursuant to 19 CFR 133.43(c) was (dam- 


aged/destroyed/lost) during examination or testing for copy- 
right infringement. 


March 25, 1998. 


HAROLD M. SINGER, 
Chief, 
Regulations Branch. 


-ublished in the Federal Register, March 30, 1998 (63 FR 15088)] 





U.S. Customs Service 


General Notices 


APPLICATION OF PRODUCERS’ GOOD VERSUS CONSUMERS’ 
GOOD TEST IN DETERMINING COUNTRY OF ORIGIN 
MARKING 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of interpretive rule; solicitation of comments. 


SUMMARY: This notice advises the public that Customs does not in- 
tend to rely on the distinction between producers’ goods and consum- 
ers’ goods in making country of origin marking determinations. It is 
Customs’ opinion that the consumer-good-versus-producer-good dis- 
tinction is not determinative that a substantial transformation, as it is 
traditionally defined, has occurred as demonstrated in a number of re- 
cent court decisions. As this proposal may affect certain importer prac- 
tices, Customs is soliciting comments. 


DATES: Comments must be received on or before May 26, 1998. 


ADDRESSES: Written comments (preferably in triplicate) may be ad- 
dressed to the Regulations Branch, Office of Regulations and Rulings, 
U.S. Customs Service, 1300 Pennsylvania Avenue, N.W., Washington, 
D.C. 20229. Comments submitted may be inspected at the Regulations 
Branch, Office of Regulations and Rulings, U.S. Customs Service, 1300 
Pennsylvania Avenue, N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Monika Brenner, Attor- 
ney, Special Classification and Marking Branch, Office of Regulations 
and Rulings (202-927-1675). 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

In Midwood Industries, Inc. v. United States, 313 F. Supp. 951 (Cust. 
Ct. 1970), the U.S. Customs Court considered whether an importer of 
steel forgings was the ultimate purchaser for purposes of the marking 
statute, 19 U.S.C. 1304. The court cited the principles set forth in United 
States v. Gibson-Thomsen Co., Inc., 27 CCPA 267 (1940), in determining 
that the importer’s manufacturing operations made it the ultimate pur- 
chaser, namely that the importer may be considered the ultimate pur- 
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chaser for marking purposes if it subjects the article to further 
processing that results in the manufacture of a new article with a new 
name, character and use. However, the Midwood court also found it 
relevant to that finding that the imported forgings at issue were trans- 
formed from producers’ goods to consumers’ goods, stating: 


While it may be true * * * that the imported forgings are made as 
close to the dimensions of ultimate finished form as is possible, 
they, nevertheless, remain forgings unless and until converted by 
some manufacturer into consumers’ good, i.e., flanges and fittings 
And as producers’ goods the forgings are a material of further 
manufacture, having, as such, a special value and appeal only for 
manufacturers of flanges and fittings. But, as consumers’ goods 
and flanges and fittings produced from these forgings are end use 
products, having, as such, a special value and appeal for industrial 
users and for distributors of industrial products. Midwood at 957. 


It is Customs’ opinion that based on subsequent court decisions ap- 
plying substantial transformation analysis, Midwood would be decided 
differently today. In National Juice Products Ass’n. v. United States.., 
628 F Supp. 978 (CIT 1986), for example, the court stated that the sig- 
nificance of the producers’ goods to consumers’ goods transformation 
in marking cases is diminished in light of its decision in Uniroyal, Inc. v. 
United States, 542 F Supp. 1026 (CIT 1983). In Uniroyal, the court held 
that despite a change in name from an “upper” toa “shoe,” there was no 
substantial transformation because the attachment of an outsole to an 
upper was a minor manufacturing or combining process that left the 
identity of the upper intact and was the very “essence” of the finished 
shoe. Utilizing the analysis it had articulated in Uniroyal, the court in 
National Juice Products found that the addition of water, orange es- 
sences, and oils to concentrate does not change the fundamental charac- 
ter of the product, which is still essentially the product of the juice of 
oranges. The court stated: “Under recent precedents, the transition 
from producers’ to consumers’ goods is not determinative.” 628 F Supp. 
at 989-990. In both Uniroyal and National Juice Products, however, it 
was clear that imported materials could have been characterized as 
“producers’ goods,” had the court wished to adopt the reasoning used in 
Midwood. 

In Superior Wire v. United States, 669 F. Supp. 472 (CIT 1987), aff'd, 
867 F.2d 1409 (Fed. Cir. 1989), the lower court found no substantial 
transformation because while there was a name change from wire rod 
to wire, there was no character or use change when wire rod was drawn 
into wire. While the lower court referred to Torrington v. United States, 
764 F. 2d 1563 (Fed. Cir. 1985), and Midwood and their use of the pro- 
ducers’ versus consumers’ goods distinction, it also relied on Uniroyal, 
where that distinction was not found to be determinative as to substan- 
tial transformation. Accordingly, the court in Superior Wire looked to 
many factors, such as a value added, change in tariff classification, 
amount of labor required, or capital investment, in determining wheth- 
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er a substantial transformation had occurred and did not endorse the 
use of the producers’ good-consumers’ goods analysis of Midwood. 

Additionally, while the court in Ferrostaal Metals Corp. v. United 
States, 664 F. Supp. 535, 541 (CIT 1987), referred to Midwood’s produc- 
ers’ goods versus consumers’ goods distinction as evidence that a 
change in utility of a product is indicative of a substantial transforma- 
tion, it did not find that distinction to be particularly determinative. 
Rather, as it had in Superior Wire, the court looked at the “totality of the 
evidence” to hold that hot-dipped galvanized steel sheet was substan- 
tially transformed into a “new and different article of commerce,” full 
hard cold-rolled steel sheet. Jd. At 541. 

Finally, in one of the most recent cases, National Hand Tool Corp. v. 
United States, 16 CIT 308 (1992), the court did not mention the produc- 
ers’ goods-consumers’ goods analysis in its application of the substan- 
tial transformation test. As in the National Juice Products and 
Uniroyal decisions, it was clear that the imported articles at issue, hand 
tool forgings, could have been characterized as “producers’ goods,” had 
the court wished to engage in the Midwood analysis. 

Accordingly, in interpreting the numerous relevant decisions of the 
Federal Circuit and Court of International Trade, it is Customs’ opin- 
ion that it is not bound to follow the producer’s good versus consumer’s 
good reasoning set forth in Midwood. Therefore, Customs does not in- 
tend to use producer’s good-consumer’s good analysis in making coun- 
try of origin marking determinations under the _ substantial 
transformation test. If additional cross-checks are needed in order to 
make a country of origin marking determination, Customs intends to 
rely on the “essence” test of Uniroyal which has been given more weight 
as exemplified by numerous recent decisions of the Court of Interna- 
tional Trade and Federal Circuit. 

If this proposal is adopted, parties may seek clarification regarding 
the continued viability of any ruling that they believe was based on the 
producers’ goods-consumers’ goods analysis articulated in Midwood. 


COMMENTS 


Before making a final decision on this proposed position, consider- 
ation will be given to any written comments timely submitted to Cus- 
toms. Mindful of Judge Restani’s remarks in National Juice Products 
regarding the propriety of seeking comments from interested parties 
concerning the effective date of policy changes which have a significant 
impact on an entire industry, Customs also seeks comments from inter- 
ested parties as to the impact this interpretive rule may have on import- 
ers and how much time is reasonably needed to comply. Comments 
submitted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), section 1.4, Treasury De- 
partment Regulations (31 CFR 1.4), and section 103.11(b), Customs 
Regulations (19 CFR 103.11(b)), on regular business days between the 
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hours of 9:00 a.m. and 4:30 p.m. at the Regulations Branch, 1300 Penn- 
sylvania Avenue, NW, 3rd Floor, Washington, D.C. 
SAMUEL H. BANKS, 
Acting Commissioner of Customs 
Approved: October 1 1997 
JOHN P SIMPSON 
Deput y Assistant Secretary of the l'reasury 


ry, 


hed in the Federal Registe rch 26, 1998 (63 FR 14751)] 


ANNOUNCEMENT OF NATIONAL CUSTOMS AUTOMATION 
PROGRAM TEST: SEMI-MONTHLY STATEMENT PROCESSING 
PROTOTYPE 

AGENCY: Customs Service, Treasury 


ACTION: General notice 


SUMMARY: This notice announces Customs plan to test the semi- 
fil 


monthly filing and statement processing program (semi-monthly proc 
essing), and invites all eligible importers to participate. Semi-monthly 
processing provides for periodic filing of entry summaries and payment 
of duties, taxes, and fees. Semi-monthly processing allows filers to go to 
a periodic statement and filing process, whereby all estimated duties, 
taxes, and fees along with the corresponding entry summaries for a 
semi-monthly period (fifteen days) are due seven days following the end 
of a fifteen day period. This notice provides a description of the semi- 
monthly processing prototype, outlines the evaluation methodology to 
be used, and sets forth the eligibility requirements to participate. 


EFFECTIVE DATES: The semi-monthly processing prototype will 
commence no earlier than April 1998, will be implemented over an 
18-month period, and will end when the periodic payment/statement 
feature of ACE is available through a NCAP/P test or otherwise in the 
semi-monthly prototype ports. Evaluations of the semi-monthly proc- 
essing at the ports will be conducted periodically. All applications to 
participate in the prototype test must be received within 30 days of the 
date of this notice. 


ADDRESSES: Applications should be addressed to Rosalyn McLaugh- 
lin-Nelson, U.S. Customs Service, ACE, 7501 Boston Blvd, Springfield, 
VA 22153. 

FOR INFORMATION CONTACT: For inquiries regarding the specif- 
ics of the semi-monthly processing prototype contact Rosalyn 
McLaughlin-Nelson at (703) 921-7494. Individual port contact persons 
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will be provided to the participants at a later date. For inquiries regard- 
ing the eligibility of specific importers, contact Margaret Fearon, Pro- 
cess Analysis and Requirements Team (202) 927-1413. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Title VI of the North American Free Trade Agreement Implementa- 
tion Act (the Act), Pub.L. 103-182, 107 Stat. 2057 (December 8, 1993), 
contains provisions pertaining to Customs Modernization (107 Stat. 
2170). Subtitle B of Title VI establishes the National Customs Automa- 
tion Program (NCAP)—an automated and electronic system for the 
processing of commercial importations. Pursuant to these provisions, 
Customs is in the process of developing a new commercial processing 
system, the Automated Commercial Environment (ACE). The ACE is 
being designed to support the new Trade Compliance processes. One of 
the main features of the ACE will be the periodic summary filing and 
periodic statements function, which will enable each account to pay du- 
ties, taxes, fees, and other payments owed using a periodic statement 
cycle. During the latter development of the NCAP/P the periodic sum- 
mary filing and periodic statements functional capabilities will be fully 
integrated into the new ACE system. Semi-monthly processing using 
the current Automated Commercial System (ACS) will eventually cease 
as the ACE system is deployed nationwide. 

For programs designed to evaluate existing and planned components 
of the National Customs Automation Program (NCAP), § 101.9(b) of 
the Customs Regulations (19 CFR 101.9(b)), implements the NCAP 
testing procedures. This test concerns an existing component of the 
NCAP relating to the electronic payment of duties, fees, and taxes, and 
is established pursuant to that regulation. 


I. Development Methodology 


The semi-monthly processing test will be monitored by an evaluation 
team consisting of representatives from the Customs Trade Com- 
pliance Redesign/ACE Project Team, the Office of Finance, Financial 
Systems Division, and Entry personnel from the semi-monthly process- 
ing prototype ports. This team will conduct periodic evaluations to 
monitor progress, resolve issues, and evaluate program effectiveness. 


II. Eligibility Requirements: 


Customs will select a limited number of applicants for the semi- 
monthly processing prototype. Applications will be accepted from all 
volunteers; however, priority consideration will be given to the follow- 
ing ranking factors: 


1. Companies ranking within the top 379 companies importing 
by value (the top 379 represent approximately 50 percent of all im- 
ports by value); 
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2. Importers who are within the top 250 largest importers within 
each of Customs Primary Focus Industry (PFI) categories, which 
are 

a. Advanced Displays; 
b. Agriculture; 
-». Auto/Truck Parts; 
1, Automobiles; 
. Bearings; 
. Circuit Boards; 
g. Fasteners; 
h. Footwear; 
i. Manufacturing Equipment; 
j. Steel Products; 
k. Telecommunications; 
1. Textiles and Flatgoods; and 
m. Wearing Appare!; 


3. Companies whose imports represent at least 50 percent PFI; 

4. Companies that indicate they plan to maintain an average of at 
least 25 entries per month throughout the prototype period; 

5. Companies that are scheduled or have completed a Customs 
Compliance Assessment; and 

6. Companies that are capable of transmitting entry and entry 
summary data via the Automated Broker Interface (ABI) and make 
payment of estimated duties, taxes, and fees through the ABI/Auto- 
mated Clearinghouse (ACH). 


III. Procedures and Restrictions 


For the semi-monthly processing prototype, the following restric- 
tions will be placed on the importers: 


1. Initially, only merchandise entered or withdrawn from a Cus- 
toms bonded warehouse or Foreign Trade Zone for consumption at 
the following ports will be eligible for the semi-monthly processing 
prototype: 

a. Seattle, Washington; 
b. Detroit and Port Huron, Michigan; 
c. Laredo and E] Paso, Texas; 
d. Buffalo and New York, New York; 
e. Charleston, South Carolina; 
f. Atlanta, Georgia; 
g. Chicago, Illinois; 
h. Miami, Florida; 
i. Cleveland, Ohio; and 
j. Los Angeles and San Francisco, California; 


(If an applicant requests that an additional port or ports offer this 
program, and if Customs accepts the request, an amendment to this 
Federal Register Notice will be published). 

2. Importers must have all transactions paid on an importer 
ACH statement at each semi-monthly prototype port; 


3. Importers must pay only estimated duty, taxes, and fees on the 
semi-monthly statement; 





U.S. CUSTOMS SERVICE 17 


1. Importers must have all entry summaries corresponding to all 
entries released during the first semi-monthly period placed on an 
ABI Statement and make payment via ACH on the seventh day fol- 
lowing the end of the first semi-monthly period. Payment must be 
initiated at the same time the ABI statement is submitted to Cus- 
toms; 

5. For quota merchandise, the entry summary data must be filed 
electronically and any applicable visa must be filed prior to release 
of the merchandise. The payment must also be placed on the state- 
ment prior to release of merchandise; 

6. Items deleted from a statement may not be added to another 
statement if quota status is already obtained and the new state- 
ment date is greater than 10 working days past the presentation 
date; 

7. All current Entry requirements associated with quota process- 
ing will remain in effect; 

8. Importers must have all entry summaries corresponding to all 
entries released during the second semi-monthly period placed on 
an ABI Statement and make payment via ACH on the seventh day 
following the end of the second semi-monthly period. Payment 
must be initiated at the same time the ABI statement is submitted 
to Customs; 

9. For due dates that fall on a Saturday, Sunday or official federal 
holidays, importers must make payment on the next federal busi- 
ness day : 

10. Importers must have final statements and required entry 
summaries submitted by the actual payment due date, i.e., seven 
days after the semi-monthly (fifteen days) period; 

11. The statement will only reflect payment of duties, taxes, and 
fees applicable to the merchandise released for the semi-monthly 
period. The following activities are examples of what cannot be in- 
cluded on the statement: 

a. voluntary tenders; 

b. supplemental duties; 

c. bill payments resulting from rate advances; 

d. protests; 

e. refunds; and 

f. drawbacks; 
(These activities will be processed the way they are currently 
done, as individual transactions). 


12. Payments received after the corresponding due dates will be 
considered late and will be subject to liquidated damages; 

13. When a statement is paid late, the liquidated damages will be 
issued against all of the entry summaries paid on the statement; 
and 

14. Ifan entry summary(s) is omitted from the statement and the 
statement is timely, then liquidated damages will be issued against 
the omitted entry summary(s). An omitted entry summary(s) can- 
not be paid individually. It must be placed on the next statement. 


Customs Entry personnel at each of the prototype expansion ports 
will monitor entry activity to ensure that entries are appearing on the 
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ippropriate statement; ACH payments are authorized timely; and, 


entry summary( re not submitted late. 


are 

; prototype only applies to entries for consumption. Importers 
*mer¢ abies in the semi-monthly processing prototype that 
to ati antidumping or countervailing duty, trade prefer- 
visa requirements. In addition, importers may withdraw such 
handise from a customs bonded warehouse or Foreign Trade Zone 
iter it for consumption under the prototype. However, all entry 

ments for these types of merchandise will remain in effect 


Application 


Importers that wish to participate in the semi-monthly processing 


prototype port expansion must submit a written application and in- 
lude the following information: 


1. Name(s) of the port(s) listed above where they intend to enter 
merchandise; 

: . The importer of record numbers, including suffix; 
3. Name and addresses of any customs brokers who will be filing 
data at each port on behalf of an importer/participant; 

4, The approximate total number of entries per month expected 
to be processed at the ports designated; and 

5. For applicants not already scheduled for or participating in a 
Customs Compliance Assessment, a statement in which the appli- 
cant indicates agreement to undergo and cooperate fully with a 
Customs Compliance Assessment. 


Customs will notify each applicant in writing of their acceptance or 

nselection to participate in this semi-monthly processing prototype, 

port or ports where they may enter merchandise under this proto- 

», and will assign statement filing dates to the applicants. If an appli- 

is oe oartisieation. the applicant may appeal in writing to 

ACE Implementation and Outreach Team, U.S. Customs Ser- 

vice, 7 7501 Boston Blvd., Springfield, VA 22153, within 10 days from ap- 
plicant notification from Customs. 


V. Semi-Monthly Processing 
. to] 


Under the semi-monthly processing procedures, cargo released dur- 
ing a fifteen day period will have estimated duty, taxes, fees, and sum- 
maries due seven days following the end of the period. Cargo released 
during the second fifteen or sixteen day period will have estimated duty, 
taxes, fees, and summaries due seven days following the end of the per- 
iod. A separate statement will be needed for each collection processing 
port. For entry summaries paid via semi-monthly statement process- 
ing , the date used to calculate the interest due or payable pursuant to 19 
t S.C. 1505 will be seven days after the end of the fifteen/sixteen day 
cycle. Interest cost will be calculated based on the semiannual rate(s) 
established under sections 6621 and 6622 of the Internal Revenue Code 
of 1954 (26 U.S.C. 6621, 6622). 
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Under the prototype, Customs may assign a limited number of due 
dates for workload management purposes. The due dates that will be as- 
signed are: 

1. 1 thru 15, » 22: 16 to end of month, due 7. 
2. 2 thru 16, due 23; 17 thru 1, due 8. 
3. 3 thru 17, due 24; 18 thru 2, due 9. 


2 + 
IL 
4.4 thru 18 due 25; 19 thru 3, due 10. 


Che due dates will be indicated in the letter of acceptance sent by Cus- 
toms to the participant. 


VI. Misconduct 


If a prototype participant makes late or inadequate payments, or fails 
to exercise reasonable care in the execution of participant obligations 
and the filing of information regarding the admissibility of merchan- 
dise and declaring the classification, value, and rate of duty applicable 
to the merchandise, or otherwise fails to follow the procedures (outlined 
herein) or applicable laws and regulations, then the participant may be 
suspended from the semi-monthly processing prototype, and/or sub- 
jected to penalties, and/or liquidated damages, and/or other administra- 
tive sanctions. Customs has the discretion to suspend a prototype 
participant based on the determination that an unacceptable com- 
pliance risk exists. This suspension may be invoked at any time after ac- 
ceptance in the prototype. 

Any decision proposing suspension of a participant may be appealed 
in writing to the local Trade Compliance Process Owner within 15 days 
of the decision date. Such proposed suspension will apprise the partici- 
pant of the facts or conduct warranting suspension. Should the partici- 
pant appeal the notice of proposed suspension, the participant should 
address the facts or conduct charges contained in the notice and state 
how he does or will achieve compliance. However, in the case of willful- 
ness or where public health interests or safety are concerned, the sus- 
pension may be effective immediately. 

VII. Regulatory Provisions Suspended 

As applicable, certain provisions within Parts 24, 111, 141, 142, 143, 
and 159 of the Customs Regulations (19 CFR Parts 24, 111, 141, 142, 
143, and 159) will be suspended to allow for the periodic payment of du- 
ties, taxes, and fees. 

Absent any specified alternate procedure, the current regulations ap- 
ply. 
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» Evaluation 
uations will be conducted to determine effectiveness and 


benefits to internal and external process operations. The fol- 
iluation method has been suggested: 


‘valuation questionnaire from both the prototype | 
and Customs personnel; and 
ports to be run through the use of dataquerie 
quest that participants be active in the evalu 


TE St 


CHARLES W. WINWOOD 


t, I aN ae . 
National Trade Compliance 


rRY REQUIREMENT FOR NON-AUTOMATED | 
DETERMINATION NOT TO PROCEED 


1X7 


UNCY: U.S. Customs Service, Department of the Treasury 
TION: General notice. 


JMMARY: The US. C ustoms Service has been evaluating the feasibi 
ity of requiring “live entry” procedures for non-automated entries, re- 
ferred to as the “Track One” proposal. After a significant amount of 
research was done by Customs into the operational and legal issues as- 
sociated with “Track One” and consideration of comments solicited 
from Cust toms personnel and from the trade community, the Customs 
rr rade Compliance Board of Directors has decided against proceeding 
1 the implementation of “Track One” at the present time. 


FOR FURTHER INFORMATION CONTACT: Inquiries should be di- 
rected to Ms. Brenda Brockman, 1300 Pennsylvania Avenue, Rm. 6.4B, 
Washington, DC 20229 (Telephone (202) 927-1507). 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

In accordance with the Customs Modernization provisions of the 
North American Free Trade Agreement Implementation Act, which 
gives Customs the flexibility to tailor commercial operations to meet its 
needs and capabilities, Customs has undertaken an effort to redesign 
the entry process. Customs has proposed a four track entry process to 
better address current commercial practices. “Track One” would allow 
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Customs to streamline the process used by non-automated commercial 
filers by requiring importers who file non-automated entry documents 
to file them as entry/entry summaries (“live entries”), along with all 
documentation and estimated duties, fees and taxes, prior to the release 
of the merchandise. 

A significant amount of research was done by Customs into the op- 
erational and legal issues associated with adoption of Track One. On 
October 28, 1997, Customs published a document in the Federal Regis- 
ter (62 FR 55847) announcing a public meeting to discuss whether Cus- 
toms should proceed with publication of a notice of proposed 
rulemaking to require all non-automated entry documents to be filed as 
entry/entry summaries before the release of merchandise. The docu- 
ment also solicited comments regarding a possible change. The public 
meeting was held on November 14, 1997. Upon completion of the re- 
search and consideration of the comments, a determination was made 
by the Customs Trade Compliance Board of Directors to forego steps to- 
ward the implementation of “Track One” at the present time. 

Dated: March 24, 1998. 

CHARLES W. WINWOOD, 
Assistant Commissioner, 
Office of Strategic Trade. 


Published in the Federal Register, March 30, 1998 (63 FR 15261) 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, March 25, 1998. 
Che following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED MODIFICATION OF RULING LETTER RELATING 
lO TARIFF CLASSIFICATION OF TIMING BELT TENSIONER 


\GENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed modification of tariff classification ruling 


letter 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling relating to the tariff classi- 
fication under the Harmonized Tariff Schedule of the United States 
(HTSUS) of a timing belt tensioner or automotive tensioning pulley. 
This is a grooved wheel through which a shaft passes used on automo- 
bile engines to adjust and maintain proper engine timing. Customs in- 
vites comments on the correctness of the proposed modification. 


DATE: Comments must be received on or before May 8, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W,, Washington, D.C. 20229. Submitted comments may be inspected 
at the same location during regular business hours. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 





tion) of the 


Act (Pub. L 


ties that 


7 Sti 


Customs intends to modify ar 
fication of a timing sioner. Customs 


correctness of the proposed modification 


NY 883907, dated March 28, 19938, 


+ 


n part 
ensioners or automotive tensk 


8409.91. 
lleys were 


mines 


timely rec 


Claims for detrimenta 
lations (19 CFR 177.9 


or after the date of publication of 


Dated: March 24, 1998. 


|Attachments| 


f classificat 
ies of blueprints and samples of 
Item F 65215-100isat 


automotive engine 
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v4 


vice to prevent the timing belt from jumping a tooth, thereby altering the timing of the igni- 
tion. Your literature shows the belt tensioner to be a grooved wheel through which a shaft 
passes which rotates on bearings, and over which acontinuous slotted band rotates. In set- 
ting the proper engine timing, the pulley wheel is fixed at the required distance from the 
crank shaft to enable the belt to remain taut while the wheel turns the belt and drives the 
crank shaft at the desired pace. The tensioner pulley is loosened by means ofa lug wrench, 
the crankcase sprocket is turned to the proper timing notch, the band is held taut, and the 
tensioner pulley is again tightened to maintain this tautness. Item FC 66692 is a tripod 
roller that is used specifically as a component for an automobile front wheel drive unit. 
Constant velocity tripod joints are used to ensure a perfectly uniform power transmission 
to the drive wheels. Your literature shows the device is comprised of 


a central drive part or “tripod” with three radial trunions receiving spherical rollers 
on needles; this tripod is mounted onto the intermediate shaft by splines that will per- 
mit disassembling, 

an outer tulip shaped part with a splined extension and a casing with slots forming 
tracks of circular cross section to receive the spherical rollers of the tripod and thus 
ensure transmission of torque, rotation with articulation angle, free plunging and ra- 
dial guidance between the two shafts, and 

an elastic boot protecting the mechanical parts and retaining the lubricant through- 
out the life of the joint 


he function of the three rollers within each tripod joint is to permit the transmission of 
an equal and constant force or torque (i.e., constant velocity) from the engine, through the 
drive shaft, to the wheels as a result of the isostatic interaction between tripod and tulip. 
Thus, the drive shaft and wheels are permitted to turn simultaneously without any lost 
motion 

[he applicable subheading for the timing belt tensioner (item F 65215-100) will be 
8409.91.9190, Harmonized Tariff Schedule of the United States (HTS), which provides for 
other parts suitable for use solely or principally with spark-ignition internal combustion 
piston engines: for vehicles of subheading 8701, or heading 8702, 8703 or 8704, other. The 
rate of duty will be 3.1 percent ad valorem. Engine parts classified in subheading 
8409.91.9190, which are products of Brazil, are not eligible for duty free status under the 
Generalized System of Preferences (GSP) in accordance with General Note 3(c)(ii)(D), 
HTS 

The applicable subheading for the tripod roller (item FC 66692) will be 8708.99.5085, 
HTS, which provides for other parts and accessories of the motor vehicles of headings 8701 
to 8705. The rate of duty will be 3.1 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

4 copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F MAGUIRE, 
Area Director, 
New York Seaport. 
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MENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC 


CLA-2 RR:CR:GC 961097 JAS 
Category: Classification 
Tariff No. 8483.50.90 


Philadelphia, 

Re: NY 883907 Modified; automotive tensioning pulley, timing belt tensioner; pulley 
wheel; automotive engine component for adjusting and maintaining ignition timing; 
parts of internal combustion engines, Subheading 8409.91.91; Nidec Corporation t 


U.S., Section XVI, Note 2, HQ 087166 


DEAR Mr. KELLY 

In NY 883907, which the Area Director of Customs, New York, issued to you on March 
23, 1993, on behalf of INA Bearings Co., Inc., certain automotive tensioning pulleys were 
held to be classifiable in subheading 8409.91.91 (now 91.99), Harmonized Tariff Schedule 
of the United States (HTSUS), as other parts of internal combustion engines. We have re 
considered this classification and now believe that it is incorrect 


Facts 


NY 883907 in part described a timing belt tensioner, designated item F652 100, < 
grooved wheel thr ough which ashaft passes and which rotates on bearings, oki over which 
a continuous slotted band rotates. Also called an automotive tensioner pulley, the device is 
an integral component of an internal combustion engine and is used to adjust and maintain 
proper engine timing. Based on an administrative decision, issued under the HTSUS pre- 
decessor tariff code, the Tariff Schedules of the United States (TSUS), you expressed the 
opinion that the pulleys were to be considered for tariff purposes as parts of automobile 
engines. 

The provisions under consideration are as follows 

8409 Parts suitable for use solely or principally with the engines of heading 
8407 or 8408: 
Other: 
8409.91 Suitable for use solely or principally with spark-ignition inter- 
nal combustion piston engines 


8409.91.91 (now 99) Other 


8483 Transmission shafts * ; flywheels and pulleys, including pulley 
blocks; * * * parts thereof: | 


8483.50 Flywheels and pulleys, including pulley blocks 
8483.50.90 Other 


Issue: 
Whether automotive tensioning pulleys are goods included in heading 8483 
Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRis). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

Subject to certain exceptions that are not relevant here, goods that are identifiable as 
parts of machines or apparatus of Chapter 84 or Chapter 85 are classifiable in accordance 
with Section XVI, Note 2, HTSUS. Nidec Corporati on v. United States, 861 F. Supp. 136, 
aff'd. 68 F. 3d 1333 (1995). Parts which are goods included in any of the headings of Chap- 
ters 84 and 85 are in all cases to be lassified i in their respective headings. See Note 2(a) 
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itable for use solely or principally with a particular machine, or with a 


es of the same heading, are to be classified with the machines of that 

Notwithstanding the fact that the pulleys may be principally ifnot sole 

of internal combustion engines, they are goods included in heading 8483 
66, dated November 1, 1990 


iming belt tensioner, item F 65215-100, is provided 
subheading 8483.50.90, HTSUS. NY 883907, dated 


JOHN DURANT 
Director, 


J 


Commercial Rulings Division 


PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF (+)-DI-O-P-TOLUOYL-D-TAR- 
TARIC ACID 


\GENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of a tariff classification ruling 
letter 
1eCLLe! 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to revoke a ruling pertaining to the tariff 
classification of (+)-DI-O-P-Toluoyl-D-Tartaric Acid. Comments are 
invited on the correctness of this proposal. 


DATE: Comments must be received on or before May 8, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same location. 


FOR FURTHER INFORMATION CONTACT: Robert Cascardo, Gen- 
eral Classification Branch, Office of Regulations and Rulings (202) 
927-2402. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 


tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
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ties that Customs intends to revoke NY B83470 to reflect the proper 
classification of the subject (+)-DI-O-P-Toluoyl-D-Tartaric Acid in sub- 
heading 2918.19.2000, HTSUS, as a derivative of a carboxylic acid with 
alcohol function (tartaric acid). 

In NY B83470, dated April 11, 1997, Customs classified (+ )-DI-O-P- 
Toluoyl-D-Tartaric Acid in subheading 2918.13.5000, HTSUS, the pro- 
vision for other carboxylic acids with alcohol function but without 
other oxygen function, their anhydrides, halides, peroxides, peroxya- 
cids and their derivatives: salts and esters of tartaric acid. NY B83470 is 
set forth as “Attachment A” to this document. 

We now believe that NY B83470 is incorrect. Analysis by the Customs 
laboratory indicates the (+)-DI-O-P-Toluoyl-D-Tartaric Acid is an es- 
ter of an aromatic polycarboxylic acid classifiable in 2917.39.3000, 
HTSUS, and a derivative of a carboxylic acid with alcohol function (tar- 
taric acid). Therefore, (+)-DI-O-P-Toluoyl-D-Tartaric Acid is properly 
classified in subheading 2918.19.2000, HTSUS, the provision for other 
carboxylic acids with alcohol function but without other oxygen func- 
tion, their anhydrides, halides, peroxides, peroxyacids and their deriva- 
tives: other: aromatic: other: products described in additional U.S. note 
3 to section VI. 

Before taking this action, consideration will be given to any written 
comments timely received. Proposed HQ 960536 revoking NY B83470 
is set forth in “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 


lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: March 24, 1998. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 
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{ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
US. CUSTOMS SERVICE 
New York, NY, April 11, 1997 


CLA-2-29:RR:NC:2:240 B83470 
Category: Classification 
Tariff No. 2918.13.5000 
Mr. JOSEPH J. CHIVINI 
USTIN CHEMICAL COMPANY, IN‘ 
1565 Barclay Boulevard 


Buffalo Grove, IL 60089-4537 


Re: The tariff classification of (+)-(DI)-P-Toluoy!-L-Tartaric Acid (CAS # 32634-68-7) 
a aie 
rom England 


DEAR Mr. CHIVINI 

In your letter dated March 13, 1997, you requested a tariff classification ruling 

[The applicable subheading for (+)-(DI)—P-Toluoyl-L-Tartaric Acid will be 
2918.13.5000. Harmonized TariffSchedule of the United States (HTS), which provides for 
carboxylicacids with alcohol function but without other oxygen function, their anhydrides, 
halides, peroxides, peroxyacids and their derivatives: salts and esters of tartaric acid: other. 
The rate of duty will be 4.4 percent ad valorem. 

his ruling is being issued under the provisions of Part 177 of the Customs Regulations 
19 C.ER. 177 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Stephanie Joseph at 
212-466-5768 


GWENN KLEIN KIRSCHNER 
Chief, Special Products Branch, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
U.S. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 960536 RC 
Category: Classification 
Tariff No. 2918.19.2000 
Mr. JOSEPH J. CHIVINI 
AUSTIN CHEMICAL COMPANY, INC 
1565 Barclay Boulevard 
Buffalo Grove, IL 60089-4537 
Re: Revocation of NY B83470; (+)-DI-O-P-Toluoyl-D-Tartaric Acid. 
DEAR Mk. CHIVINI 
We have been asked to reconsider NY B83470, dated April 11, 1997. This ruling, issued to 
you on behalf of your company, concerns the classification of (+)-DI-O-P-Toluoyl-D-Tar- 
taric Acid under the Harmonized Tariff Schedule of the United States (HTSUS). This let- 
ter is to inform you that NY B83470 no longer reflects the views of the U.S. Customs 
Service. 
Facts: 
In NY B83470, Customs classified (+)-DI-O-P-Toluoyl-D-Tartaric Acid (CAS # 
32634-68-7) in subheading 2918.13.5000, HTSUS, the provision for other carboxylic acids 
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with alcohol function but without other oxygen function, their anhydrides, halides, perox- 
ides, peroxyacids and their derivatives: salts and esters of tartaric acid, dutiable at the rate 
of 4.4 percent ad valorem (1997). Analysis by the Customs laboratory indicates the (+ )-DI- 
O-P-Toluoy]-D-Tartaric Acid is not a salt or ester of tartaric acid as originally ruled in NY 
B83470, classifiable in subheading 2918.13.5000, HTSUS, but rather an ester of an aro- 
matic polycarboxylic acid 


Issue: 


What is the proper tariff classification of the (+ )-DI-O-P-Toluoyl-D-Tartaric Acid under 
the HTSUS? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the HTSUS is such that virtually all goods are 
classified by application of GRI 1, that is, according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRIs may then be applied. GRI6 provides that the GRIs apply in the 
same fashion to subheadings within the same heading. 

Chapter 29 Note 5(a) states that esters of acid-function compounds of sub-Chapters I to 
VII with organic compounds of these sub-Chapters are to be classified with that compound 
which is classified in the heading which occurs last in numerical order in these sub-Chap- 
ters. 

The(+)-DI-O-P-Toluoyl-D-Tartaric Acid is not a salt or ester of tartaric acid as originally 
ruled in 2918.13.5000, HTSUS. Analysis by the Customs laboratory indicates the (+)-DI- 
O-P-Toluoyl-D-Tartaric Acid is an ester of an aromatic polycarboxylic acid, classifiable in 
2917.39.3000, HTSUS, and a derivative ofa carboxylic acid with alcohol function (tartaric 
acid). 

Therefore, we find that (+ )-DI-O-P-Toluoyl-D-Tartaric Acid is properly classified in sub- 
heading 2918.19.2000, HTSUS, the provision for other carboxylic acids with alcohol func- 
tion but without other oxygen function, their anhydrides, halides, peroxides, peroxyacids 


and their derivatives: other: aromatic: other: products described in additional U.S. note 3 
to section VI. 


Holding: 


The (+)-DI-O-P-Toluoyl-D-Tartaric Acid is properly classifiable in subheading 
2918.19.2000, HTSUS, as a derivative of a carboxylic acid with alcohol function (tartaric 
acid). The applicable rate of duty in 1998 is 11.4 percent ad valorem. 

NY B83470, dated April 11, 1997, is revoked. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED MODIFICATION OF RULING LETTER RELATING 
TO TARIFF CLASSIFICATION AND COUNTRY OF ORIGIN OF 
EARMUFF AND EARMUFF COMPONENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification and 
country of origin ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification and country of origin of an earmuff and earmuff compo- 
nent. Comments are invited on the correctness of the proposed modifi- 
cation 


DATE: Comments must be received on or before May 8, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs, Office of Regulations and Rulings, Attention: 
Commercial Rulings Division, 1300 Pennsylvania Avenue, N.W. Wash- 
ington, D.C. 20229. Submitted comments may be inspected at the same 
address. 


FOR FURTHER INFORMATION CONTACT: Shirley Greitzer, Tex- 


tile Branch (202) 927-1695. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat.2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification and country of origin of an earmuff and earmuff compo- 
nent. Comments are invited on the correctness of the proposed ruling. 

In New York Ruling Letter (NY) B84282, dated April 30, 1997, a knit 
component, cut to shape and imported into the United States, where it 
was to be assembled into an earmuff, was held to be classifiable under 
heading 6117, Harmonized Tariff Schedule of the United States 
(HTSUS), as an other made up clothing accessory. NY B84282 is set 
forth as “Attachment A” to this document. 

Customs has reviewed NY B84282 and we believe the knit earmuff 
component is more properly classified as a part of a clothing accessory 
under heading 6117, HTSUSA. Our reasons for this view are set forth in 
proposed Headquarters Ruling Letter (HQ) 960517. 

Customs intends to modify NY B84282 with HQ 960517, to reflect the 
proper classification of the knit earmuff component which is merely cut 
to shape and embroidered before importation. 
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Before taking this action, consideration will be given to any written 
comments timely received. Proposed HQ 960517 modifying NY B84282 
is set forth in “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: March 18, 1998. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, April 30, 1997. 


CLA-2-RR:NC:WA:353 B84282 


Category: Classification and country of origin of eargear 
Ms. DIANE STEHI 


WELLS LAMONT 
6640 West Touhy Avenue 
Niles, IL 607144587 


Re: Classification and country of origin determination for eargear; 19 CFR 102.21(c)(1); 
wholly obtained or produced in a single country. 
DEAR Ms. STEHL 
This is in reply to your letter dated April 7, 1997, requesting a classification and country 
of origin determination for eargear which will be imported into the United States. 
Facts: 
The subject merchandise consists of a shaped knit component of synthetic fiber, approxi- 
mately 14 inches in length. 
The manufacturing operations for the component is as follows: 
Fabric of knit synthetic fiber of Taiwan origin is cut to shape in Taiwan which will be 
imported into the United States. It will then be sent toa U.S. production plant a which 


time this knit component, or “cover” will be assembled in toa “Eargear which is stated 
to a form of headwear in which it covers the head and ears. 


Issue: 
What are the classification and country of origin of the subject merchandise? 
Classification: 


The imported knit component has been cut to become incorporated into eargear or ear- 
muffs. 


Customs has previously ruled on the classification of earmuffs as stated in HQ Ruling 
086157 of December 22, 1989: 


“The Explanatory Notes (EN) tothe HTSUSA constitute the official interpretation 
of the tariff at the international level. The EN to heading 6114 incorporates within the 
grouping “other garments” aprons, boiler suits, clerical vestments, scholastic robes, 
etc. Excluded from this heading are those articles provided for by subsequent head- 
ings: socks, leggings, gloves, mittens, shawls, muffs, and so on. The EN for heading 
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accessories) cites several articles closely resembling earmuffs: shawls 
of » EN to heading 61 17, HTSUSA (by specifically excludi 
the heading inferentially includes articles worn on the he: 
[ti sour opinion, therefore, that the heading for cloth 
yr earmuffs than the heading for other 
1989; HRL 085569 of December 21 1989 


1 article shall be taken to include a reference to that 
mplete or unfinished, provided that, as entered, the incomplete or unf 


e has the essential character of the meine or finished article 


of this office that the subject article, th tted earmuffcomponent, has 
acter of the complete or unfinished earn nuff. 

g forthe knitearmuffcon oe willbe 6117.80.9540, Harms 

ited States Annotated (HTSUSA), which provides for “Oth 

accessories, knitted or crocheted; knitted or crocheted parts « 

of clothing accessories: Other accessories: Other: Of man-made fibers: Oth 


\f 
vill be 15.2 percent ad valorem. The earmuff component falls within 
signation 659 
on inter onal textile agreements products of Taiwan are subject to quotaand 
rement Ol a visa 
designated textile and apparel categories may be subdivided into parts. Ifso, visaand 
; suieaenntcthieeteceta merchandise may be affected. Part categories 
t of international bilateral agreements which are subject to frequent, renegoti 
ations and changes. To obtain the most current information available, we suggest that you 
check, close to the time of shipment, the Status Report on Current Import Quotas Re 
tr els), an internal issuance of the U.S. Customs Service, which is available for in 
t your loon C ustoms office 
f Ori in Lau and Analysis: 


Jn December 8, 1994, the President signed into law the Uruguay Round Agreements 
Section 334 of that Act (codified at 19 U.S.C. 3592) provides new rules of origin for tex 
and apparel entered, or withdrawn from warehouse, for consumption, on and after 

1996 ¢ Jn September 5, 1995, Customs published Section 102.21, Customs Regula 
in the Federal Register, implementing Section 334 (60 FR 46188). Thus, effective 
1996, the country of origin of a textile or apparel product shall be determined by 
tial application of the general rules set forth in paragraphs (c)(1) through (5) of Sec 


5 1 (c)(1) states that “The country of origin of a textile or apparel product is the 
single country, territory, or insular possession in which the good was wholly obtained or 
produced.” As the eargear or earmuff component was wholly obtained or produced in a 

ngl that is, Taiwan, country of origin is conferred in Taiwan 


intry of origin of the eargear or earmuff component is Taiwan 

lhe holding set forth above applies only tothe specific factual situation and merchandise 
identified in the ruling request. This position is clearly set forth in section 19 CFR 
177.9(b)(1). This sections states that a ruling letter, either directly, by reference, or by im 
plication, is accurate and complete in every material respect. 

lhis ruling is being issued a *r the provisions of Part 177 of the Customs Regulations 

19C.ER. 1 Shouldit be subs sequently deter mined that the information furnished is not 
complete an oe »s not comply with 19 CFR 177.9(b)(1), the ruling will be subject to modifi 
cation or revocation. In the event there is a change in the facts previously furnished, this 
may affect the determination of country of origin. Accordingly, if there is any change in the 
facts submitted to Customs, it is recommended that a new ruling request be submitted in 
accordance with 19 CFR 177.2. 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Martin Weiss at 212-466-5881 

PAUL K. SCHWARTZ 
Chief, Textiles & Apparel Branch, 
National Commodity Specialist Division. 


1g 
‘ 
rd ¢ 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC 
CLA-2 RR:TC:TE 960517 SG 
Category: Classification 
Tariff No: 6117.80.9540 and 6117.90.9090 
HAMMI 
WELLS LAMONT 
6640 West Tou 
Niles, IL 60714 


Re: Reconsideration-Classification and Country of Origin, KFarmuff: NY B84282 of April 


30, 1997 


R.HAMMETT 
a response to your company’s request of June 11, 1997, for reconsideration of NY 
282, dated April 30, 1997, which was issued in response to correspondence dated 
1997, requesting a binding ruling for the tariff classification and country of origin 
tain knit “eargear”. By correspondence of April 17, 1997, additional information was 
ided. By letter dated February 24, 1998, you advised that it is no longer your company’s 
intention to manufacture the product in Taiwan. 


Facts 


[he subject merchandise as imported consists of a knit fabric component of synthetic 
fiber which has been cut to shape and is approximately 14 inches in length. We are advised 
that the fabric is made in Taiwan. The material will be cut to shape and exported to China 
where it will be embroidered with a National Football League Logo on the ear area (stage 1) 
The cut components will be shipped to the United States. It will then be sewn, formed, insu 
lated, and a 4 piece plastic frame, which will be made of U.S. materials, inserted, resulting 


in a finished article. The article will also be packaged in the U.S. 

The completed article resembles a textile covered headband with an earmuffat each end 
It will be worn with the “headband” like portion on top of the wearer’s head so that the 
‘muff” portions can cover the ears; thus, you state that it is not a earmuff. 

Samples of the merchandise as imported and of the finished product were provided 

You seek to have the cut pieces classified as parts of headgear (heading 6505) as the sew 

orming, insulating and packaging will be done in the U.S. You also desire to label the 
finished product labeled as “country of origin U.S.A. 

New York Customs, in B84282, dated April 30, 1997, advised that the knit component of 
Taiwan origin, cut to shape (stage 1) and imported into the United States where it will be 
assembled into an “eargear was classifiable under subheading 6117.80.9540 of the Harmo 
nized Tariff Schedule of the United States Annotated (HTSUSA). You were further advised 
that the country of origin of the merchandise imported into the United States in stage 1 
was Taiwan 


Issue 


Whether the merchandise at issue is classifiable in Heading 6117, HTSUSA, or in Head- 
ing 6505, HTSUSA? What is the country of origin of the finished merchandise? Were the 
classification and origin determinations in NY B84282 correct? 


Law and Analysis: 
Classification: 


Classification of merchandise under the HTSUSA is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes 

Heading 6505, HTSUSA, provides for hats and other headgear. According to the Harmo- 
nized Commodity Description and Coding System Explanatory Notes (EN) which customs 
looks to as a guide in applying the HTSUSA, heading 6505 includes hats made up from tex- 
tile fabric, berets, skull caps, fezzes, peaked caps, mortar-boards, nurses’ headcaps, nuns’ 
headdresses, pith helmets, sou’westers, hoods and top hats. 





yn are 1umpbDer or Ct 

good are pr aise as im- 
merely the knit fabric comp 1ape ircompany 
ir letter of June 11, 1997, “(t)he product itself as imported wi 
ay, shape or form. It will need to be sewn over a piece of plastic, foam, and nylon will 


; > merchandise as imported does not 

nber or type of elements present at the time of importation to substantiate its be 
| pleted product. It is merely a part of the finished prod 

that the finished product does not meet any of tk 


not de usable 


- ‘ 
liation According 


ing a su 
We note 1e above referenced definitions of 
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cheted; knitted or crocheted parts of garments or of clothing accessories. In addition, the 


EN for heading 6117 cites several articles closely resembling earmuffs and headbands 
Therefore, the heading for clothing accessories provides for earmuffs and headbands, of 


f 


which your merchandise seems to be a hybrid. In addition, we note that Customs has pre- 
viously ruled that both textile headbands and earmuffs are classified in Heading 6117 as 
clothing accessories. See, HQ 086158 dated December 22, 1989; HQ 953772 dated October 
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e Tariff Act of 1930, as amended (19 U.S.C at, unless 
excepted, every article of foreign origin imported into the United States shall be marked in 
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United States the English name of the country of origin of the article. Part 
toms Regulations implements the country of origin marking requirements and exception 
of 19 U.S.C. §1304 
Therefore, in the case of the earmuff components that are imported from Hong K 

yutermost container must be marked as a product of Hong Kong (i.e., “Made in Hon 
Kong”). As the earmuff components become a product of the U.S. (after assembly oj 
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under the authority of the Federal Trade Commission (FTC). We suggest that you contact 
the FTC Division of Enforcement, 6th and Pennsylvania Avenue, N.W., Washington, D.C 


20508 on the propriety of proposed markings indicating that articles are made in the U.S 
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MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF EYELASH CURLERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs is modifying a ruling pertaining to the tariff clas- 
sification of eyelash curlers. Notice of the proposed modification was 
published February 11, 1998, in the CusTOMS BULLETIN, Volume 32, 
Number 6. 


EFFECTIVE DATE: This decision is effective for merchandise entered 
or withdrawn from warehouse, for consumption on or after June 8, 
1998. 


FOR FURTHER INFORMATION CONTACT: Arnold L. Sarasky, Gen- 
eral Classification Branch, Office of Regulations and Rulings (202) 
927-2388. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On February 11, 1998, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 32, Number 6, proposing to modify that portion of 
New York Ruling Letter (NYRL) 827204, dated January 21, 1988, inso- 
far as it covers eyelash curlers. In that notice Customs Headquarters 
noted that the holding in Headquarters Ruling Letter (HRL) 955840, 
dated March 1, 1994, which concluded that eyelash curlers were proper- 
ly classified in subheading 9615.90.2000, Harmonized Tariff Schedule 
of the United States Annotated (HTSUSA), the provision for combs, 
hair-slides and the like, hairpins, curling pins, curling grips, hair-curl- 
ers and the like. In was noted, in that notice, that such classification is 
more nearly descriptive of the product than the subheading referenced 
in NYRL 827204. No comments were received concerning the matter. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, (Pub. L. 103-182, 107 Stat. 2057), this notice advises interest par- 
ties that Customs is modifying NYRL 827204 to reflect the proper clas- 
sification of eyelash curlers in subheading 9615.90.2000, HTSUSA, the 
provision for combs, hair-slides and the like, hairpins, curling pins, 
curling grips, hair-curlers and the like. Merchandise so classified is sub- 
ject to a general rate of duty of 8.1 percent ad valorem. HRL 961076 
modifying NYRL 827204 is set forth in an attachment to this document. 
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Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: March 20, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE, 
Washington, DC, March 20, 1998 
CLA-2 RR:CR:GC 961076 ALS 
Category: Classification 
Tariff No. 9615.90.2000 
Ms. CAROL A. GARRITY 
COORDINATOR 
GARRETT HEWITT INTERNATIONAL 
147 Broadway 
Hawthorne, NY 10532 


Re: New York Ruling Letter (NYRL) 827204, dated January 21, 1988, regarding eyelash 


curlers. 


Dear Ms. GaRRITY: 

In NYRL 827204 you were advised that certain eyelash curlers were classifiable in sub- 
heading 8205.59.55, Harmonized Tariff Schedule of the United States Annotated (HTSU- 
SA), the provision for other hand tools (including glass cutters) and parts thereof: other. We 
note that rulingisin conflict with Headquarters Ruling Letter (HRL) 955840, dated March 
1, 1994, which held that eyelash curlers were classifiable in subheading 9615.90.2000, 
HTSUSA, the provision for combs, hair-slides * * * and the like. This ruling modifies 
NYRL 827204 as to eyelash curlers so that it conforms to HRL 955840 which we have con- 
cluded correctly sets forth the classification of this article. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057, 2186), notice of the proposed 
revocation of NYRL 827204 was published, on February 11, 1998, in the CUSTOMS BULLE- 
TIN, Volume 32, Number 6. No comments were received in response to the notice. 


Facts: 
The articles under consideration are eyelash curlers. They have scissor-like handles. 
When the handles are manually separated, a slide moves away from the top edge of the curl- 


er to allow for insertion of an eyelash. When the handles are squeezed, the slide and edge 
merge on the eyelash and curl it. Rubber pads are attached to the metal slide. 


Issue: 
What is the classification of eyelash curlers ? 
Law and Analysis: 


Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s) taken in order. GRI 1 provides that the classification is determined 
first in accordance with the terms of the headings and any relative section and chapter no- 
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tes. If GRI 1 fails to classify the goods and if the headings and legal notes do not otherwise 
require, the remaining GRI’s are applied, taken in order. 

NYRL 827204 held that the subject articles were classifiable under subheading 
8205.59.55, HTSUSA, the provision for other hand tools (including glass cutters) and parts 
thereof: other. That subheading comes within section XV, chapter 82, HTSUSA. Note 1(m 
to that section states that the section does not cover “ * other articles of chapter 96 (mis- 
cellaneous manufactured articles).” The Explanatory Notes to the Harmonized System 
relative to heading 9615, which represents the view ef the international classification ex 
perts, provides for curling pins, curling grips, hair-curlers and the like. In contrast to head- 
ing 8205, all of the items mentioned in that heading relate to the hair, and several are used 
to curl the hair. Since the eyelash curlers are designed to curl hair, they are considered like 
the exemplars noted the referenced EN. Accordingly, we have concluded that eyelash curl- 
ers should be classified in subheading 9615.90.2000, HTSUSA 
Holding 

Eyelash curlers of metal are classifiable in subheading 9615.90.2000, HTSUSA, the pro- 
vision for combs, hair-slides and the like; hair pins, curling pins, curling grips, hair-curlers 
and the like. Merchandise so classifiable is subject to a general rate of duty of 8.1 percent ad 
valorem (1998) 

NYRL 827204, dated January 21, 1988, is hereby modified as to eyelash curlers 

MaRVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF RAWHIDE DOG CHEWS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs is revoking a ruling pertaining to the tariff classi- 
fication of rawhide dog chews. Notice of the proposed revocation was 
published February 18, 1998, in the CusTOMS BULLETIN, Volume 32, 


Number 7. 


EFFECTIVE DATE: This decision is effective for merchandise entered 
or withdrawn from warehouse, for consumption on or after June 8, 
1998. 


FOR FURTHER INFORMATION CONTACT: Arnold L. Sarasky, Gen- 
eral Classification Branch, Office of Regulations and Rulings (202) 
927-2388. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On February 18, 1998, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 32, Number 7, proposing to revoke Headquarters 
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Ruling Letter (HRL) 087612, dated November 9, 1990, which held that 
rawhide dog chews were classified under subheading 4205.00.8000, 
Harmonized Tariff Schedule of the United States Annotated (HTSU- 
SA), which provides for other articles of leather or of composition leath- 
er, other, other. In that notice Customs Headquarters noted the holding 
in HRL 089931, dated October 15, 1991, which concluded that rawhide 
dog chews were classified in subheading 0511.99.2000, HTSUSA, the 
provision for animal products not elsewhere specified or included; dead 
animals of chapter 1 or 2, unfit for human consumption: other: other: 
parings and similar waste of raw hides or skins; glue stock not else- 
where specified or included. In was noted, in that notice, that such clas- 
sification is more nearly descriptive of the product than the subheading 
referenced in HRL 087612. No comments were received concerning the 
matter. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, (Pub. L. 103-182, 107 Stat. 2057), this notice advises interest par- 
ties that Customs is revoking HRL 087612 to reflect the proper classifi- 
cation of rawhide dog chews in subheading 0511.99.2000, HTSUSA, the 
provision for animal products not elsewhere specified or included; dead 
animals of chapter 1 or 3, unfit for human consumption: other: other: 
parings and similar waste of raw hides or skins; glue stock not else- 
where specified or included. Merchandise so classified is subject to a free 
general rate of duty. HRL 960035 revoking HRL 087612 is set forth in 
an attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Dated: March 24, 1998. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 
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[ATTACHMENT } 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC, March 24, 1998. 
CLA-2 RR:CR:GC 960035 ALS 
Category: Classification 
Tariff No. 0511.99.2000 
Ms. Nomi La GRECA 
REPRESENTATIVE, FINANCE OFFICE 
EMBASSY OF THE ARGENTINE REPUBLI( 
1901 L Street, NW, Suite 606 
Washington, DC 20036 


Re: Headquarters Ruling Letter (HRL) 087612, dated November 9, 1990, regarding raw- 
hide dog chews. 


DEAR Ms. La GRECA 

In HRL087612 the Embassy of the Argentine Republic was advised that unflavored raw- 
hide dog chews were classifiable in subheading 4205.00.8000, Harmonized Tariff Schedule 
of the United States Annotated (HTSUSA), the provision for other articles of leather or of 
composition leather, other, other. We note that rulingis in conflict with HRL 089931, dated 
October 15, 1991, which held that rawhide dog chews were classifiable in subheading 
0511.99.2000, HTSUSA, the provision for animal products not elsewhere specified or in- 
cluded; dead animals of chapter 1 or 3, unfit for human consumption: other; other: parings 
and similar waste of raw hides or skins; glue stock not elsewhere specified or included. This 
ruling revokes HRL 087612 and maintains the holding in HRL 089931 as the correct classi- 
fication 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057, 2186), notice of the proposed 
revocation of HRL 087612 was published, on February 18, 1998, in the CUSTOMS BULLETIN, 
Volume 32, Number 7. No comments were received in response to the notice 
Facts: 

The articles under consideration are unflavored rawhide chews in different sizes and 
various forms (bones, chips and sticks). The articles are imported in bulk or are individual- 
ly packaged. The articles are used as chews for dogs for exercise, tartar control, and behav- 
ior control purposes. They are fully consumed in the chewing process 
Issue: 

What is the classification of rawhide dog chews? 

Law and Analysis: 

Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s) taken in order. GRI 1 provides that the classification is determined 
first in accordance with the terms of the headings and any relative section and chapter no- 
tes. If GRI 1 fails to classify the goods and if the headings and legal notes do not otherwise 
require, the remaining GRI’s are applied, taken in order. 

HRL 087612 held that rawhide dog chews were classifiable under subheading 
4205.00.8000, HTSUSA, the provision for other articles of leather or of composition leath- 
er, other, other. HRL 089931 held that rawhide dog chews were classifiable under subhead- 
ing 0511.99.2000, HTSUSA. Since the holdings in these rulings, which apparently cover 
the same product, are in conflict, we have undertaken further research regarding the prop- 
er classification of rawhide dog chews. We note therefrom that rawhide does not become 
leather until it is tanned. While the rawhide utilized to make dog chews may be processed 
and somewhat treated, we understand that thisis not a tanning process and that such proc- 
essing does not make it leather. Accordingly, we have concluded that the holding in HRL 
089931 is more appropriate and should be followed. 


Holding: 


Rawhide dog chews are classifiable in subheading 0511.99.2000, HTSUSA, the provision 
for animal products not elsewhere specified or included; dead animals of chapter 1 or 3, un- 
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yy human consumption: other: other: parings and similar waste of raw hides or skins; 
lue stock not elsewhere specified or included. The applicable general rate of duty is free. 
HRL 087612, dated November 9, 1990, is hereby revoked. 
TARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


ON OF CUSTOMS RULING RELATING TO COUNTRY 
IGIN MARKING REQUIREMENTS OF _ RINGS 
ED IN PLASTIC BAGS 


REVOCATI 
OF = 
PACK AG 1 


AGENCY: U.S. Customs Service, Department of the Treasury. 
I : 


ACTION: Notice of revocation of ruling letter concerning marking of 
rings packaged in plastic bags. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs is revoking a prior Customs ruling pertaining to the 
country of origin marking of rings packaged in plastic bags. Notice of 


the proposed revocation was published on January 21, 1998, in the Cus- 
TOMS BULLETIN. One comment was received in response to this notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 8, 1998. 


FOR FURTHER INFORMATION CONTACT: Burton Schlissel, Spe- 
cial Classification and Marking Branch, (202) 927-1034. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On January 19, 1998, Customs published a notice in the CUSTOMS 

BULLETIN, Volume 32, Number 2/3, proposing to revoke New York Rul- 
ing Letter (NYRL) B89526 dated October 2, 1997. In that ruling, Cus- 
toms held that the reference to the U.S. address ‘ ‘OGDEN, UTAH, 
USA,” on a plastic bag containing a ring was unacceptable and must be 
removed as the contents of the bag were of foreign origin. 

In proposing to revoke this ruling, Customs stated that under the rul- 
ing facts, an ultimate purchaser of the ring would not be misled or de- 
ceived into believing that the origin of the ring was the U.S., but rather 
would recognize that the reference “OGDEN, UTAH, USA,” was where 
the importer of the product was located and not a statement of origin. 
Accordingly, Customs found that the wording on the plastic bag did not 
trigger the additional marking requirements of section 134.46, Cus- 
toms Regulations (19 CFR 134.46). We also found that the country of 
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origin marking “MADE IN PHILIPPINES” appearing on the “Butter- 
fly” label attached to the ring satisfied the general marking require- 
ments of 19 U.S.C. 13804 and 19 CFR Part 134 and was an acceptable 
country of origin marking for the imported articles. One comment was 
received in response to this notice. 

The commenter supports Customs’ position that the facts do not trig- 
ger the special marking requirements of 19 CFR 134.46, because an ul- 
timate purchaser can see the country of origin marking “Made in the 
Philippines” appearing on the “butterfly” label attached to the ring 
through the clear plastic bag. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-82, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NYRL B89526 dated October 2, 1997, for 
the reason that the facts in that case do not trigger the special marking 
requirements of 19 CFR 134.46. Headquarters Ruling Letter (HRL) 
560804, which revokes NYRL B89526, is set forth as an attachment to 
this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: March 24, 1998. 


SANDRA L. BELL, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT | 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC, March 24, 1998. 
MAR-05 RR:TC:SM 560804 BLS 
Category: Marking 

RICHARD ABBEY, ESQ. 
ABLONDI, FOSTER, SOBIN & Davipow, PC 
1130 Connecticut Avenue, N.W. 
Washington, DC 20036 


Re: Reconsideration of NY Ruling B89526; country of origin marking; 19 CFR 134.46. 


DEAR MR. ABBEY: 


This is in reference to your letter dated December 30, 1997, on behalf of Symbol Arts, 
Inc., requesting reconsideration of NY Ruling Letter B89526 (October 2, 1997), concerning 
country of origin marking requirements in connection with the importation of certain jew- 


elry (rings) imported from the Philippines. A sample of a ring and the container in which it 
will be sold at retail is enclosed. 
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mported articles of jewelry are rings which are a product of the Phil lippine Ss ey 
ll have a “butterfly” tag attached which will display the country of origin of thea 
hipme sh cuekitine will be placed in a “zip-lock” type bag made of clear plas 
1ich can be opened and closed. You state that the rings are displayed in and 
ustomers in the plastic bag, but it is normal practice for customers to remove a ring 
gin enone to examine e the item and try it on 
i 7 name of the company ‘ rs by SYMBOI 
N, UTAH, USA.” Printed his marking in smaller 
made in CHINA.” The 


itry Of origi 7 the ring 


I 
} 
I 


ling B89526, Customs held that the reference on the bag toa U.S. address was 
» and must be removed as the contents of the bag were of fore origin. There 
s to be some difference in the facts set out in that ruling as compared to the in 
it case or an ambiguity as to the actual facts as the incoming letter in NY B89526 pro 
t vendors of the rings will package the rings in the ple astic bags after 
n the facts set 


Vi t 
importation. I forth in this request for reconsideration, the bags are fur 
b i ‘ 


nished to the foreign manufacturer who then packages the rings in these containers prior 
to shipment to the U.S 


Whether the special marking requirements of 19 CFR 134.46 are triggered by the refer 
ence “OGDEN, UTAH, USA,’ printed on the plastic bag in which the r 


iy 
rit 


1g is contained 
Law and Analysis 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), provides that unless 
excepted, every article of foreign origin imported into the U.S. shall be marked in aconspic 
uous plac eas legibly, indelibly, and permanently as the nz a of the article (or its contain- 
er) will permit, in such a manner as to indicate to the ultimate purchaser in the U.S. the 
English name of the country of origin of the article. Congressional intent in enacting 19 
U.S.C. 1304 was “that the ultimate purchaser should be able to know by an inspection ofthe 
marking on the imported goods the country of which the goods is the product. The evident 
purpose is to mark the goods so that at the time of purchase the mea purchaser may, by 
knowing where the goods were purchased, be able to buy or refuse to buy them, if such 
marking should influence his will.” United States v. Friedlaender & Co., 27 C.C.PA. 297 at 
302; C.A.D. 104 (1940) 

Part 134, Customs Regulations (19 CFR Part 134), implements the country of origin 
marking requirements and the exceptions of 19 U.S.C. 1304. Section 134.46, Customs Reg- 
ulations (19 CFR 134.46), as recently amended by T.D. 97-72, 62 Fed. Reg. 44211, dated 
August 20, 1997), provides in part that when the name of a city or locality in the United 
States or the name of any foreign country or locality other than the country or locality in 
which the article was manufactured or produced, appears on an imported article or its con- 
tainer, and those words, letters, or names may mislead or deceive the ultimate purchaser as 
to the actual country of origin of the article, there shall appear, legibly, and permanently, in 
close proximity to such words, letters or nameand in at leasta comparanie size, thename of 
the country of origin preceded by “Made in,” “Product of,” or other words of similar mean- 
ing 

The above recent amendment of 19 CFR 134.46 codified existing Customs practice in re- 
quiring the additional marking prescribed by the regulation only when the geographic loca- 
tion misleads or deceives the ultimate purchaser as to the country of origin of the article. If 
the ultimate purchaser is not misled or deceived by the additional marking, the origin 
marking need only satisfy the general marking requirements of permanency, legibility and 
conspicuousness under 19 U.S.C. 1304 and 19 CFR Part 134. 

Thus, in the instant case, 19 CFR 134.46 is triggered only if the ultimate purchaser 
would be deceived or misled by the marking “OGDEN, UTAH, USA,” which appears on the 
plastic bag in which the ring is contained. (The marking “Bag made in CHINA,” clearly 
does not refer to the origin of the ring, and thus cannot trigger 19 CFR 134.46.) 

You argue that an ultimate purchaser would not be misled or deceived as to the origin of 
the rings by the reference on the bag to the U.S. locality, for the reason that the rings are 
marked with their country of origin with a butterfly tag, which displays the country of ori- 
gin, and is visible through the plastic bag. In this regard, you emphasize that in issuing its 





decision, New York did not have the benefit of viewing an actual sam 
within the plastic bag, but only an illustration of the bag 


U 


In numerous rulings, Customs has held that the special requirements of 19 CF 
3° + +7 I 1 ’ 
did not apply as the U.S. or other geographical location did not ter 


sustoms held tl 


the ultimate purchaser as to the actual country ‘igin of the article. S 
ters Ruling Letter (HRL) 712013 dated January 16, 1980 (¢ 


ence (“Kansas”) appearing on various locations on a pair of jeans did not 
134.46 because such marking was used as asymbol or decoration and would 
be construed as an indication of origin since the actual country of origin was conspici 
and legibly located on the jeans); and HRL 723604 dated November 3, 1983 (Cus 
larly found that “USA” letters on men’s bikini-style swimming trunks did not t1 
special marking requirements because such marking was used as a symbo 
and would not reasonably be construed as indicating the country of origin of the article 
In HRL 559370 dated February 26, 1996, Customs held that the marking requirements 
of 19 CFR 134.46 were not tr ggered by the U.S. reference “Stamfort, CT.’ 


coration 


on the back label 


»ared on the front 


label. Customs found that an ultimate purchaser would not be misled or deceived into be 
lieving that the origin of the malt beverage was the U.S., but rather would recogni 
the U.S. reference “Stamford, CT.” was where the importer of the product was locz 


of abottle of malt beverage where the words “Brewed in Ireland” also appe 


not a statement of origin. We noted particularly that the words “Brewed in Ireland 
peared on the front label and could be easily seen and read by an ultimate purchaser upona 
casual examination of the bottle, and that the words “Imported by Guinness Import Com 
pany” proceeded the U.S. reference “Stamford, CT” 

In the instant case, the “butterfly “ tag attached to the ring is clearly visible through the 
plastic bag in which it is contained. The wording on the tag “MADE IN PHILIPPINES” is 
also easily seen through the clear plastic, as it is printed on a white background. lr 


con 


trast, the wording on the plastic bag is not as visible, as the background for the marking is 
clear plastic. It is also reasonable to assume that an ultimate purchaser would open th 
plastic bag and remove the ring in order to inspect it, and perhaps try it on. In so doing, that 


person would reasonably notice the tag indicating the country of origin of the ring 


Under these circumstances, we find that an ultimate purchaser of the ring would not be 


tne 


misled or deceived into believing that the origin of the ring was the U.S., but rather would 
recognize that the U.S. reference “OGDEN, UTAH, USA”, was where the importer of the 
product was located and not astatement of origin. Accordingly, we find that the wording on 
the plastic bag does not trigger the additional marking requirements of 19 CFR 134.46. We 
also find that the country of origin marking “MADE IN PHILIPPINES” appearing on the 
“Butterfly” label attached to the rings satisfies the general marking requirements of 19 
U.S.C. 1304 and 19 CFR Part 134 and is an acceptable country of origin marking for the 
imported rings. This result applies whether the packaging of the rings occurs prior or sub 
sequent to importation, as in either case the articles will be sold to the ultimate purchaser 
in the plastic bags. Note, however, that the notification and certification requirements of 
19 CFR 134.26 will apply if the rings are repackaged in the plastic bags in the U.S. before 
sale to the ultimate purchaser. 


Holding 


The US. reference “OGDEN, UTAH, USA,” which appears on the clear plastic bags con 
taining rings which are clearly marked and visible through such bags, would not mislead or 
deceive an ultimate purchaser into believing that the imported product is of U.S. origin 
Thus, this U.S. reference does not trigger the special marking requirements of 19 CFR 
134.46. The country of origin marking “MADE IN PHILIPPINES” appearing on the “But- 


terfly” label attached to the rings satisfies the general marking requirements of 19 U.S. 


5 
t 


1304 and 19 CFR Part 134 and is an acceptable country of origin marking for the imported 
rings. The notification and certification requirements of 19 CFR 134.26 will apply if the 
rings are repackaged in the plastic bags in the U.S. before sale to the ultimate purchaser. 
NY Ruling Letter B89526 is hereby revoked 
SANDRA L. BELI 
(for John Durant, Director, 
Commercial Rulings Division.) 








U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 133 
RIN 1515-AB49 


GRAY MARKET IMPORTS AND 
OTHER TRADEMARKED GOODS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions in light of the 1993 decision of the U.S. Court of Appeals for the 
District of Columbia in Lever Bros. Co. v. United States. In line with that 
decision, the proposed rule would, upon application by the U.S trade- 
mark owner, restrict importation of certain gray market articles that 
bear genuine trademarks identical to or substantially indistinguish- 
able from those appearing on articles authorized by the U.S. trademark 
owner for importation or sale in the U.S., and that thereby create a like- 
lihood of consumer confusion, in circumstances where the gray market 
articles and those bearing the authorized U.S. trademark are physically 
and materially different. The proposed restrictions would apply not- 
withstanding that the U.S. and foreign trademark owners are (1) the 
same, are (2) parent and subsidiary companies, or (3) are otherwise sub- 
ject to common ownership or control. The proposed restrictions would 
not be applicable if the otherwise restricted articles are labeled in accor- 
dance with proposed standards to eliminate consumer confusion 

In addition, it is proposed to reorganize the Customs Regulations, 
with respect to importations bearing recorded trademarks or trade 
names, in order to clarify Customs enforcement of trademark rights as 
they relate to products bearing counterfeit, copying, or simulating 
marks and trade names, and to clarify Customs enforcement against 
gray market goods. 


DATE: Comments must be received on or before May 26, 1998. 


ADDRESS: Comments (preferably in triplicate) must be submitted to 
and may be inspected at the Regulations Branch, U.S. Customs Service, 
1300 Pennsylvania Avenue, NW.,, 3rd Floor, Washington, D.C. 20229. 


47 
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FOR FURTHER INFORMATION CONTACT: Michael Smith, Intel- 
lectual Property Rights Branch, (202-927-2330). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On January 15, 1993, the United States Court of Appeals for the Dis- 
trict of Columbia issued a decision in Lever Bros. Co. v. United States, 
981 F.2d 1330 (D.C. Cir. 1993) (Lever) regarding certain prohibitions 
against the importation of certain “gray market” goods. In general, 
gray market goods are articles that are genuine but are not authorized 
for importation by the U.S trademark owner. In light of this decision, a 
number of regulatory changes to part 133, Customs Regulations (19 
CFR part 133) are proposed. 


THE LEVER DECISION 


Lever Brothers Company (“Lever U.S.”) owned the domestic trade- 
marks “SHIELD” and “SUNLIGHT,” and manufactured products in 
the United States bearing those trademarks. Lever Brothers Limited 
(“Lever U.K.”) owned the foreign trademarks “SHIELD” and “SUN- 
LIGHT,” and manufactured products abroad bearing those trade- 
marks. Lever U.S. and Lever U.K. were affiliated through Unilever, 
a Dutch company. The Lever court proceeded on the uncontested 
assumption that the articles produced for the U.S. and foreign markets 
respectively differed in terms of composition, and performance charac- 
teristics, among other things. 

A third party, unrelated to either Lever U.S. or Lever U.K., imported 
into the United States, without the authorization of Lever U.S., 
“SHIELD” deodorant soap and “SUNLIGHT” dishwashing products 
manufactured abroad by Lever U.K. Customs declined to restrict these 
importations, based on § 133.21(c)(2) of the Customs Regulations, 19 
CFR 133.21(c)(2), which states that no protection against unauthorized 
genuine goods bearing otherwise restricted marks is provided when the 
foreign and domestic trademark owners are subject to common owner- 
ship or control. 

Lever U.S. brought suit to compel Customs to deny entry, claiming 
that the differences between the Lever U.K. and Lever U.S. products re- 
sulted in consumer confusion and deception about the nature and ori- 
gin of the imported merchandise, thereby constituting a violation of 
section 42 of the Lanham Act, 15 U.S.C. 1124. The Appellate Court 
found that section 42 of the Lanham Act precludes the application of 
Customs’ affiliate exception with respect to physically, materially dif- 
ferent goods. The Court of Appeals affirmed the District Court’s ruling 
that section 42 of the Lanham Act bars the importation of such goods. 
The District Court was directed to issue an injunction requiring Cus- 
toms to exclude from entry the “SHIELD” and “SUNLIGHT” products 
at issue. 
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PROTECTION AGAINST GRAY MARKET GOODS 

Currently, Customs enforces restrictions against trademarked gray 
market goods with two exceptions found in § 133.21(c): the “affiliate” 
exception of § 133.21(c)(2), and the “same owner” exception of 
§ 133.21(c)(1). (In this document, for the sake of simplicity, except 
where the “same owner” exception and the “affiliate” exception are sep- 
arately mentioned and distinguished, these exceptions will be referred 
to generically as the “affiliate exception”, the term used in Lever.) 


RESTRICTIONS UNDER SECTION 42 AND THE LEVER DECISION 

Section 42 of the Lanham Act, 15 U.S.C. 1124, protects against con- 
sumer deception or confusion about an article’s origin or sponsorship 
by restricting the importation of trademarked goods under certain cir- 
cumstances. When an article is the domestic product of the U.S. trade- 
mark owner, that owner exercises control over the use of the trademark 
and the resulting goodwill. Similarly, Customs has taken the position 
that an article bearing an identical trademark and produced abroad by 
the U.S. trademark owner, a parent or subsidiary of the U.S. trademark 
owner, or a party subject to common ownership or control with the US. 
trademark owner, would be under the constructive control of either the 
U.S. trademark owner or a party who owned or controlled the U.S. 
trademark owner. Enforcement of the distribution rights of such an ar- 
ticle produced abroad by a party related to the U.S. trademark holder 
was a matter to be addressed through private remedies. Therefore, Cus- 
toms regulations do not provide for restrictions on the importation of 
such gray market goods. Prior to Lever, the applicability of this “affili- 
ate exception” depended simply on the presence of the genuine trade- 
mark and the existence of the relevant intracompany relationship, and 
was not contingent on whether the gray market articles were the same 
as, or different from, the articles authorized for importation or sale in 
the United States. 

However, the Court of Appeals in Lever drew a distinction between 
identical goods produced abroad under one of the scenarios contem- 
plated by the affiliate exception and goods that are physically and mate- 
rially different from the goods authorized by the U.S. trademark owner. 
Although the injunction in Lever was specifically limited to the articles 
at issue therein—“SHIELD” deodorant soap and “SUNLIGHT” deter- 
gent—the Court of Appeals’ interpretation of the Lanham Act was not 
so limited and, absent some specially differentiating feature, would ap- 
ply equally to other physically and materially different “gray market” 
goods. In addition, it seems clear that the Lever opinion should also ap- 
ply not only to the “affiliate” exception of § 133.21(c)(2), but also to the 
“same owner” exception of § 133.21(c)(1). Customs proposes to make 
its regulations consistent with Lever to protect against consumer con- 
fusion as to the source or sponsorship of imported goods—notwith- 
standing that they are (1) produced by the owner of the U.S. trademark, 
(2) a parent or subsidiary of the U.S. trademark owner, or (3) a party 
subject to common ownership or control with the U.S. trademark ow- 
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ner—when the goods bear a mark identical to, or substantially indistin- 
suishable from, a domestically registered trademark and are found to 
be physically and materially different from goods authorized by the U.S. 
trademark owner. 

Customs proposes regulations that will continue to apply the current 
restrictions on the importation of gray market goods bearing legitimate 
trademarks that are identical to or substantially indistinguishable 
from trademarks on articles authorized for importation or sale in the 
United States under scenarios where the affiliate exception does not ap- 
ply. The new restrictions that are being proposed also will ban, upon ap- 
plication by the trademark owner, even in affiliate exception scenarios, 
the importation into the United States of articles bearing genuine 
trademarks but that are materially and physically different and which 
are not authorized by the U.S. trademark owner. In the latter case, how- 
ever, the restrictions will not apply when the imported article also bears 
a label that would inform the ultimate retail purchaser in the United 
States of the gray market identity of the product. This exception is con- 
tained in an exception to the restrictions that is outlined more fully be- 
LOW. 


THE PROPOSED LABELING EXCEPTION 

In Lever, the Court of Appeals specifically notes that section 42 of the 
Lanham Act forbids importation of merchandise bearing a mark that 
shall copy or simulate a trademark registered in accordance with its 
provisions. In the Court’s opinion, the Lanham Act appears on its face 
to aim at deceit and consumer confusion; when identical trademarks 
have acquired different meanings in different countries, one who im- 
ports the foreign version to sell it under that trademark will (in the ab- 
sence of some “specially differentiating feature”) cause the confusion 
Congress sought to avoid. The Customs Service believes that an infor- 
mative label appearing prominently on such trademarked gray market 
goods would constitute a “specially differentiating feature” of the kind 
referred to by the Court. 

Customs believes that a label can serve as an appropriate means of 
eliminating potential harm if the label makes clear that an article is ma- 
terially and physically different from the product authorized by the 
trademark owner for importation or sale in the U.S. and is imported 
without authorization. Customs believes that a labeling exception to 
the new restrictions is consistent with the principles enunciated in Le- 
ver. In other words, where an article which is produced abroad by a 
party authorized to do so, bearing a genuine trademark, and imported 
without the authorization of the U.S. trademark owner, also bears a la- 
bel in accordance with the proposed rule, Customs will regard the label 
as qualifying possible erroneous inferences regarding the characteris- 
tics of the article that might be drawn by the consumer from the trade- 
mark alone. Where such a label is present to modify the message 
regarding product characteristics that ordinarily may be communi- 
cated by the trademark standing alone, so as to eliminate the likelihood 
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of consumer confusion, the Customs Service will conclude that the 
trademark, under those circumstances, does not “copy or simulate” the 
U.S.-registered mark. Such a label would modify any inference that may 
be drawn by the consumer from the trademark so as to eliminate the 
likelihood of consumer confusion. 

The proposed regulations implement the responsibility of the Cus- 
toms Service as the agency charged with the enforcement of the law to 
do so in a reasonable manner, and to promulgate appropriate rules re- 
garding how it will interpret and apply section 42 of the Lanham Act. 
The proposed rules establish the criteria that Customs will apply in car- 
rying out its responsibilities concerning the importation of gray market 
goods. These rules are limited to the importation requirements of sec- 
tion 42 of the Lanham Act and do not apply to other provisions of the 
Act. To be eligible for the exception to the restriction, the label must be 
conspicuous and legible and appear in proximity to the trademark in its 
most prominent location on the article or retail packaging of the pro- 
duct. Where the likelihood of consumer confusion is eliminated by an 
acceptable, qualifying label which clearly informs the consumer about 
the nature of a product, Customs will except the product bearing such a 
label from the restrictions on importing physically and materially dif- 
ferent gray market products. 

The Customs Service is not imposing a regulatory requirement for 
the labeling of gray market goods. Customs proposes herein an excep- 
tion to the new restriction on physically and materially different gray 
market products as described above. The proposed rule is intended to 
ensure that an acceptable label will be sufficiently conspicuous and leg- 
ible and in sufficient proximity to the most prominent display of the 
trademark on the good or its package so as to eliminate inferences 
which might be drawn in the absence of such label. 

In the view of Customs, the information conveyed by a label of the 
type proposed herein would eliminate consumer confusion and inform 
any reasonably alert or informed customer as to the characteristics of 
the goods. Armed with that information, the consumer would then be 
free to proceed based on his own determination of self-interest, weigh- 
ing quality, price and other factors. The proposed exception for conspic- 
uously labeled gray market imports would preserve the integrity and 
commercial value of the U.S. registered mark and eliminate consumer 
confusion regarding the source or sponsorship of the goods. Further, it 
would prevent the Lanham Act protection from being invoked inap- 
propriately as a barrier to trade, while permitting consumer choice, 
promoting price competition, and avoiding injecting the Customs Ser- 
vice into intracompany world market division arrangements or dis- 
putes. 

Customs is proposing standard language for the label that will except 
gray market goods from the new restriction on importation of such 
goods that are physically and materially different. The purpose of the 
proposed rule is to implement the Lever decision, and the label language 
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has been designed to address simply and narrowly the factors on which 
the Court of Appeals for the D.C. Circuit focused in its ruling, namely, 
the gray market identity of the goods and the fact of physical and mate- 
rial difference. To the extent that an individual importer chooses to de- 
sign a label that contains additional, product specific data, this is 
expressly permitted by the proposed rule 

A single label will reduce the administrative burden on Customs and 
promote consistency in the treatment of gray market imports subject to 
the rules. Customs believes that it will simplify the labeling process for 
importers, reducing costs and the risk that a process of individual label 
review and approval by Customs could cause delay and serve as a barri- 
er to trade. Finally, Customs believes that a single label may achieve 
general recognition among consumers as a gray market label whereas a 
multiplicity of individual labels actually might create consumer confu- 
sion as to the significance of the labels. 

The Customs Service believes that the proposed rule extends the ap- 
propriate protection under the trademark laws to owners of a U.S. 
trademark while not permitting those laws to be used as a shield against 
competition. In eliminating the risk of consumer confusion, the inter- 
est of the consumer in product choice and price competition in the mar- 
ketplace should be considered along with the interest of the U.S. 
trademark holder in protecting its goodwill and reputation. The Cus- 
toms Service believes that the right of the mark owner is limited to 
protection that addresses the potential damage to the mark owner. The 


identity and reputation of the domestic mark owner can be preserved 
and the public interest served by effectuating open and informed com- 
petition. 


THE PROPOSED AMENDMENTS 

A critical step in applying the Lever decision is defining the scope of 
“physically and materially different.” The Lever court did not provide 
specific criteria for determining when products should be considered 
physically and materially different. Customs recognizes that no bright 
line test can be established which would delineate the relevant differ- 
ence(s) among the multitude of products that may be involved in the 
gray market. Such determinations are inherently fact specific and must 
be made on a case-by-case basis. Customs also recognizes, however, that 
without certain guidelines, the importing public cannot reasonably ex- 
pect Customs consistently to protect owners of U.S.-registered trade- 
marks while facilitating the flow of legitimate commercial trade. With 
that in mind, Customs proposes to amend its regulations to include 
categories of information that trademark owners may provide to Cus- 
toms for consideration in its determination as to whether certain trade- 
marks may be entitled to protection under the rationale of Lever and 
the new rules promulgated herein (“Lever-rule” protection). 

Thus, in addition to the current information described in § 133.2, 
Customs Regulations (19 CFR 133.2), Customs will consider the follow- 
ing: 
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1. The composition of both the authorized and gray market prod- 
uct(s) (including chemical composition); 

2. Formulation, product construction, structure, or composite prod- 
uct components, of both the authorized and gray market product(s); 

3. The performance and operational characteristics of both the au- 
thorized and gray market product(s); 

4. Differences between the authorized and gray market products re- 
sulting from legal or regulatory requirements, certification, etc.; 

5. Other characteristics that can be described with particularity by 
the U.S. owner claiming gray market protection. Such characteristics 
must clearly distinguish authorized articles from gray market articles, 
applying criteria which establishes the protection of the statute, name- 
ly protection from consumer confusion and deception. 

In each case, any proffered characteristic must be supported by com- 
petent evidence. Customs recognizes that it cannot anticipate all of the 
considerations that may lead to a finding of “physical and material dif- 
ference,” but Lever suggests certain categories of information which 
are appropriate. The last criterion above leaves open the possibility 
that unspecified information may be considered at Customs’ discretion. 

Owners claiming gray market protection under the proposed provi- 
sion should be aware that Customs will require the grounds for claim- 
ing physical and material differences to be stated with particularity. 
Any such request lacking in specificity will be rejected. 


TD. 92-60 

On June 26, 1992, Customs published in the Federal Register (57 FR 
28605) a Notice of Court Order, notifying owners of trademarks re- 
corded with Customs that the Lever court had ordered Customs to pro- 
vide protection against physically and materially different gray market 
products. To date, two applications have been received, requesting 
protection. The first, on behalf of the owner of the “Duracell” trade- 
mark, was denied. See 57 FR 46063. The second, on behalf of the owner 
of the “Yamaha” trademark, was suspended following the public com- 
ment period, following the issuance of the decision of the appellate 
court in Lever. Customs will no longer accept applications under the 
June 26, 1992, Federal Register notice. Any further applications must 
be made after the final amendments resulting from this notice of pro- 
posed rulemaking become effective, and must be in compliance there- 
with. The “Yamaha” application will be evaluated in this fashion, and a 
decision thereon published in the Federal Register. 


PROPOSED AMENDMENT OF RECORDATIONS 


Customs anticipates that the owners of U.S. registered trademarks 
currently recorded with Customs who believe that they may now be en- 
titled to protection (“Lever-rule” protection) from gray market im- 
portations under the regulatory changes, if adopted, may submit 
requests to Customs concerning their eligibility, along with detailed ex- 
planations of the reasons for their perceived eligibility. Any party ap- 





CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 14, APRIL 8, 1998 


“Lever-rule” protection must also submit a summary of the 

nd material differences relied on in support of its application. 
oximately 30-day intervals, Customs sii publish in the Federal 
sr a list of those trademarks for which “Lever-rule” sine for 
| An 1 materially different gray market products has been re- 
luding summaries of the physical and material differences. 

sted parties shall then have 30 days in which to comment on the 
At the end of the 30-day comment period, Customs shall ex- 
equest(s) and any comments from the public before issuing a 

n on whether “Lever-rule” protection is granted. For par- 

g protection, the application for trademark protection 

» effect until Customs has made and issued this determina- 


tection is granted, Customs will publish in the Federal Register 

» that a trademark will receive “Lever-rule” protection. Subse- 

1t importations of physically and materially different products will 

» denied entry; the merchandise will be detained under the procedures 
described in proposed § 133.25 of the Customs Regulations (proposed 
19 CFR 133.25), and be subject to seizure after 30 days pursuant to 19 
U.S.C. 1595a(c)(2)(C), unless the physically and materially different 
pnt bears in a conspicuous location a legible label stating that 
‘This product is not the pr oduct authorized by the United States trade- 
mark owner for importation and is physically and materially different.” 
Other inform: = designed to dispel consumer confusion may also be 
added. Proposed § 133.23(d) will permit an importer to establish, dur- 
x the 30-day detention period, that the detained merchandise is not 

ly and materially different from the product authorized for im- 

or sale in the U.S. by the U.S. trademark owner. Merchandise 

nder the regulations may be subject to a petition for relief under 


visions of §§ 133.51 and 133.52 and part 171, Customs Regula- 
19 CFR part 171). 


t 
L 


ADDITIONAL PROPOSED REGULATORY CHANGES 

In addition to the gray market regulation changes being proposed 
herein, Customs proposes to reorganize and renumber the remainder of 
subpart C, part 133. These changes are intended to clarify Customs en- 
forcement of trademark rights as they relate to products bearing coun- 
terfeit, or copying or simulating marks and names, and to clarify 
Customs enforcement generally against gray market goods. None of the 
clerical proposals made in this connection, other than those stemming 
from the Lever decision, alters Customs enforcement practices. 


COMMENTS 
Before adopting this proposal, consideration will be given to any 
written comments that are timely submitted to Customs. All such com- 
ments will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury Department 
Regulations (31 CFR 1.4), and § 103.11(b), Customs Regulations (19 
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CFR 103.11(b)), during regular business days between the hours of 9:00 
a.m. and 4:30 p.m. at the Regulations Branch, 1300 Pennsylvania Ave- 
nue, NW., 3rd Floor, Washington, D.C. 20229. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 

The proposed rule would generally reflect case law intended to pro- 
tect products with valid U.S trademarks against infringing imports. 
Hence, pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.), it is hereby certified that the proposed rule, if 
adopted, will not have a significant economic impact on a substantial 
number of small entities. Accordingly, the rule is not subject to the regu- 
latory analysis requirements of 5 U.S.C. 603 and 604. Nor does the pro- 
posed rule meet the criteria for a “significant regulatory action” as 
specified in E.O. 12866. 


PAPERWORK REDUCTION ACT 

The collection of information related to this notice of proposed rule- 
making has been previously reviewed and approved by the Office of 
Management and Budget (OMB) in accordance with the Paperwork Re- 
duction Act of 1995 and assigned OMB Control Number 1515-0114. An 
agency may not conduct or sponsor, and a person is not required to re- 
spond to, a collection of information unless it displays a valid control 
number assigned by OMB. Although this document restates the collec- 
tion[s] of information without substantive change, comments are spe- 
cifically requested concerning: 

Whether the collection of information is necessary for the proper per- 
formance of the functions of the Customs Service, including whether 
the information will have practical utility; 

The accuracy of the estimated burden associated with the proposed 
collection of information (see below); 

How to enhance the quality, utility, and clarity of the information to 
be collected; 

How to minimize the burden of complying with the proposed collec- 
tion of information, including the application of automated collection 
techniques or other forms of information technology; and 

Estimates of capital or startup costs and costs of operation, mainte- 
nance, and purchase of services to provide information. 

The collection of information related to this proposed regulation is in 
§ 133.2. This information is necessary in order to enable Customs to 
protect products with valid U.S. trademarks against infringing imports. 
The collection of information is voluntary. The likely respondents are 
businesses. 

Estimated total annual reporting and/or recordkeeping burden: —__ 
hours. 

Estimated average annual burden hours per respondent and/or re- 
cordkeeper: 

Estimated number of respondents and/or recordkeepers: 

Estimated annual frequency of responses: 
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Comments on the collection of information should be directed to the 
Office of Management and Budget, Attention: Desk officer for the De- 
partment of the Treasury, Office of Information and Regulatory Affairs, 
Washington, D.C. 20503. A copy should also be sent to the Regulations 
Branch, Office of Regulations and Rulings, U.S. Customs Service, 1300 
Pennsylvania Avenue, NW., Washington, D.C. 20229. Comments should 
be submitted within the same time frame as comments on the substance 
of the proposal 


DRAFTING INFORMATION 
lhe principal author of this document was Russell Berger, Regula- 
tions Branch, U.S. Customs Service. However, personnel from other of- 
fices participated in its development. 


LIST OF SUBJECTS IN 19 CFR Part 133 
‘ights, Customs duties and inspection, Fees assessment, Im- 
1alties, Prohibited merchandise, Reporting and recordkeep- 
ing requirements, Restricted merchandise (counterfeit goods), 
Seizures and forfeitures, Trademarks, Trade names, Unfair competi- 


tion. 


PROPOSED AMENDMENT 


It is proposed to amend part 133, Customs Regulations (19 CFR part 
133), as set forth below. 


PART 183—TRADEMARKS, TRADE NAMES, AND COPYRIGHTS 

1. The general authority citation for part 133 would continue to read 
as follows, and the specific sectional authority for part 133 would be re- 
vised to read as follows: 
Authority: 17 U.S.C. 101, 601, 602, 603; 19 U.S.C. 66, 1624; 31 U.S.C. 
9701. 

Section 133.1 also issued under 15 U.S.C. 1096, 1124; 

Sections 133.2 through 133.7, 133.11 through 133.13, and 133.15 also 
issued under 15 U.S.C. 1124; 

Sections 133.21 through 133.25 also issued under 15 U.S.C. 1124, 19 
U:S:C. 1526: 

Sections 133.26 and 133.46 also issued under 19 U.S.C. 1623; 

Section 133.52 also issued under 19 U.S.C. 1526; 

Section 133.53 also issued under 19 U.S.C. 1558(a). 

2. It is proposed to amend § 133.2 by adding new paragraphs (e) and 
(f) to read as follows: 


§ 133.2 Application to record trademark. 


by BS **k * 

(e) “Lever-rule” protection. For owners of U.S trademarks who desire 
protection against gray market articles on the basis of physical and ma- 
terial differences (see Lever Bros. Co. v. United States, 981 F.2d 1330 
(D.C. Cir. 1993)), a description of any physical and material difference 
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between the articles authorized for importation or sale in the United 
States and those not so authorized. In each instance, owners who assert 
that physical and material differences exist must state the basis for such 
a claim with particularity, and must support such assertions by compe- 
tent evidence and provide summaries of physical and material differ- 
ences for publication. Customs determination of physical and material 
differences may include, but is not limited to, considerations of: 

(1) The composition of both the authorized and gray market prod- 
uct(s) (including chemical composition); 

(2) Formulation, product construction, structure, or composite prod- 
uct components, of both the authorized and gray market product; 

(3) Performance and/or operational characteristics of both the autho- 
rized and gray market product; 

(4) Differences resulting from legal or regulatory requirements, cer- 
tification, etc.; 

(5) Other distinguishing and explicitly defined factors that would 
likely result in consumer deception or confusion as proscribed under 
applicable law. 

(f) At approximately 30-day intervals, Customs will publish in the 
Federal Register a list of those trademarks for which gray market 
protection for physically and materially different products has been re- 
quested and summaries of physical and material differences. Interested 
parties shall then have 30 days in which to comment on the request(s). 
At the end of the 30-day comment period, Customs shall examine the re- 
quest(s) and any comments from the public before issuing a determina- 
tion whether gray market protection is granted. For parties requesting 
protection, the application for trademark protection will not take effect 
until Customs has made and issued this determination. If protection is 
granted, Customs will publish in the Federal Register a notice that a 
trademark will receive Lever rule protection. 

3. It is proposed to amend part 133 by revising subpart C to read as 
follows: 

SUBPART C—IMPORTATIONS BEARING RECORDED TRADEMARKS OR TRADE NAMES 
133.21 Articles bearing counterfeit trademarks. 

133.22 Restrictions on importation of articles bearing copying or simulating trade- 
marks. 

133.23 Restrictions on importation of gray market articles. 

133.24 Restrictions on articles accompanying importer and mail importations. 

133.25 Procedure on detention of articles subject to restriction. 

133.26 Demand for redelivery of released merchandise. 


rm 


Lr Lr Sr LH 


SUBPART C—IMPORTATIONS BEARING RECORDED TRADEMARKS OR 
TRADE NAMES 
§ 133.21 Articles bearing counterfeit trademarks. 


(a) Counterfeit trademark defined. A “counterfeit trademark” is a 
spurious trademark that is identical to, or substantially indistinguish- 
able from, a registered trademark. 

(b) Seizure. Any article of domestic or foreign manufacture imported 
into the United States bearing a counterfeit trademark shall be seized 
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and, in the absence of the written consent of the trademark owner, for- 
feited for violation of the customs laws. 

(c) Notice to trademark owner. When merchandise is seized under this 
section, Customs shall disclose to the owner of the trademark the fol- 
lowing information, if available, within 30 days, excluding weekends 
and holidays, of the date of the notice of seizure: 

(1) The date of importation; 

(2) The port of entry; 

(3) A description of the merchandise; 

(4) The quantity involved; 

(5) The name and address of the manufacturer; 

(6) The country of origin of the merchandise; 

(7) The name and address of the exporter; and 

(8) The name and address of the importer. 

(d) Samples available to the trademark owner. At any time following 
seizure of the merchandise, Customs may provide a sample of the sus- 
pect merchandise to the owner of the trademark for examination, test- 
ing, or other use in pursuit of a related private civil remedy for 
trademark infringement. To obtain a sample under this section, the 
trademark/trade name owner must furnish Customs a bond in the form 
and amount specified by the port director, conditioned to hold the 
United States, its officers and employees, and the importer or owner of 
the imported article harmless from any loss or damage resulting from 
the furnishing of a sample by Customs to the trademark owner. Cus- 
toms may demand the return of the sample at any time. The owner must 
return the sample to Customs upon demand or at the conclusion of the 
examination, testing, or other use in pursuit of a related private civil 
remedy for trademark infringement. In the event that the sample is 
damaged, destroyed, or lost while in the possession of the trademark 
owner, the owner shall, in lieu of return of the sample, certify to Cus- 
toms that: “The sample described as [insert description] and provided 
pursuant to 19 CFR 133.21(d) was (damaged/destroyed/lost) during ex- 
amination, testing, or other use.” 

(e) Failure to make appropriate disposition. Unless the trademark 
owner, within 30 days of notification, provides written consent to im- 
portation of the articles, exportation, entry after obliteration of the 
trademark, or other appropriate disposition, the articles shall be dis- 
posed of in accordance with § 133.52, subject to the importer’s right to 


petition for relief from the forfeiture under the provisions of part 171 of 
this chapter. 


§ 133.22 Restrictions on importation of articles bearing 
copying or simulating trademarks. 


(a) Copying or simulating trademark or trade name defined. A “copy- 
ing or simulating” trademark or trade name is one which may so re- 
semble a recorded mark or name as to be likely to cause the public to 


associate the copying or simulating mark or name with the recorded 
mark or name. 
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(b) Denial of entry. Any articles of foreign or domestic manufacture 
imported into the United States bearing a mark or name copying or 
simulating a recorded mark or name shall be denied entry and subject 
to detention as provided in § 133.25. 

(c) Relief from detention of articles bearing copying or simulating 
trademarks. Articles subject to the restrictions of this section shall be 
detained for 30 days from the date on which the goods are presented for 
Customs examination, to permit the importer to establish that any of 
the following circumstances are applicable: 

(1) The objectionable mark is removed or obliterated as a condition to 
entry in such a manner as to be illegible and incapable of being reconsti- 
tuted, for example by: 

(i) Grinding off imprinted trademarks wherever they appear; 

(ii) Removing and disposing of plates bearing a trademark or trade 
name; 

(2) The merchandise is imported by the recordant of the trademark or 
trade name or his designate; 

(3) The recordant gives written consent to an importation of articles 
otherwise subject to the restrictions set forth in paragraph (b) of this 
section or § 133.23(c) of this subpart, and such consent is furnished to 
appropriate Customs officials; 

(4) The articles of foreign manufacture bear a recorded trademark 
and the one-item personal exemption is claimed and allowed under 
§ 148.55 of this chapter. 

(d) Exceptions for articles bearing counterfeit trademarks. The provi- 
sions of paragraph (c)(1) of this section are not applicable to articles 
bearing counterfeit trademarks at the time of importation (see 
§ 133.26). 

(e) Release of detained articles. Articles detained in accordance with 
§ 133.25 may be released to the importer during the 30-day period of 
detention if any of the circumstances allowing exemption from trade- 
mark or trade name restriction set forth in paragraph (c) of this section 
are established. 

(f) Seizure. If the importer has not obtained release of detained ar- 
ticles within the 30-day period of detention, the merchandise shall be 
seized and forfeiture proceedings instituted. The importer shall be 
promptly notified of the seizure and liability to forfeiture and his right 
to petition for relief in accordance with the provisions of part 171 of this 
chapter. 


§ 133.23 Restrictions on importation of gray market articles. 


(a) Restricted gray market articles defined. “Restricted gray market 
articles” are foreign-made articles bearing a genuine trademark or 
trade name identical with or substantially indistinguishable from one 
owned and recorded by a citizen of the United States or a corporation or 
association created or organized within the United States and imported 
without the authorization of the U.S. owner. “Restricted gray market 
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“Lever-rule”. Applied by the U. S. owner, a parent or subsidiary of 

J.S. owner, or a party otherwise e subject to common ownership or 

trol en the U.S. owner (see §§ 133.2(d) and 133.12(d) of this part) 
to goods that the Customs Service has determined to be physically and 
materially different from the articles authorized by the U.S. trademark 
owner for importation or sale in the U.S. (as defined in § 133.2 of this 
part 

b) Labeling of physically and materially different goods. Goods de- 

termined by the Customs Service to be physically and materially differ- 
ent under the procedures of this part, bearing a genuine mark applied 
under the authority of the U.S. owner, a parent or subsidiary of the U.S. 
owner, or a party otherwise subject to common — or control 
with the U.S. owner (see §§ 133.2(d) and 1383.12(d) of this part), shall not 
be detained under the provisions of paragraph (c) of this section where 
the merchandise or its packaging bears a conspicuous and legible label 
designed to remain on the product until the first point of sale to a retail 
consumer in the United States stating that: 


‘This product is not the product authorized by the United States 
trademark owner for importation and is physically and materially 
different.” 


The label must be in close proximity to the trademark as it appears in its 
most prominent location on the article itself or the retail package or 
container. Other information designed to dispel consumer confusion 
may also be added. 


c) Denial of entry. All restricted gray market goods imported into the 
United States shall be denied entry = subject to detention as provided 
in § 133.25, except as provided in paragraph (b) of this section. 

(d) Relief from detention of gray aa articles. Gray market goods 
subject to the restrictions of this section shall be detained for 30 days 
from the date on which the goods are presented for Customs examina- 
tion, to permit the importer to establish that any of the ee excep- 
tions, as well as the circumstances described above in § 133.22(c), are 
applicable: 

(1) The trademark or trade name was applied under the authority of a 
foreign trademark or trade name owner who is the same as the U.S. 
owner, a parent or subsidiary of the U.S. owner, or a party otherwise 





U.S. CUSTOMS SERVICE 61 


. owner (in an 
1) and 133.12(d) of this part); and/or 
(2) For goods bearing a genuine mark applied under the authority of 
the U.S. owner, a parent or subsidiary of the U.S. owner, or a party other- 
wise subject to common ownership or control with the U.S. owner, that 
the merchandise as imported is not physically and materially different, 
as described in § 133.2(e), from articles authorized by the U.S. owner for 
importation or sale in the United States. 

(e) Release of detained articles. Articles detained in accordance with 


§ 133.25 may be released to the importer during the 30-day period of 


subject to common ownership or control with the U.S 
instance covered by §§ 133.2(« 


detention if any of the circumstances allowing exemption from trade- 
mark restriction set forth in § 133.22(c) of this subpart or in paragraph 
(d) of this section are established. 

(f) Seizure. If the importer has not obtained release of detained ar- 
ticles within the 30-day period of detention, the merchandise shall be 
seized and forfeiture proceedings instituted. The importer shall be noti- 
fied of the seizure and liability of forfeiture and his right to petition for 
relief in accordance with the provisions of part 171 of this chapter. 


§ 133.24 Restrictions on articles accompanying importer and 
mail importations. 

(a) Detention. Articles accompanying importer and mail importa- 
tions subject to the restrictions of §§ 133.22 and 133.23 shall be de 
tained for 30 days from the date of notice that such restrictions apply, to 
permit the establishment of whether any of the circumstances de- 
scribed in § 133.22(c) or 133.23(d) are applicable 

(b) Notice of detention. Notice of detention shall be given in the follow- 
ing manner: 

(1) Articles accompanying importer. When the articles are carried as 
accompanying baggage or on the person of persons arriving in the 
United States, the Customs inspector shall orally advise the importer 
that the articles are subject to detention. 

(2) Mail importations. When the articles arrive by mail in noncom- 
mercial shipments, or in commercial shipments valued at $250 or less, 
notice of the detention shall be given on Customs Form 8. 

(c) Release of detained articles. 

(1) General. Articles detained in accordance with paragraph (a) of 
this section may be released to the importer during the 30-day period of 
detention if any of the circumstances allowing exemption from trade- 
mark or trade name restriction(s) set forth in § 133 


.22(c) or 133.23(d) of 
this subpart are established 


(2) Articles accompanying importer. Articles arriving as accompany- 
ing baggage or on the person of the importer may be exported or de- 
stroyed under Customs supervision at the request of the importer, or 
may be released if: 

(i) The importer removes or obliterates the marks in a manner ac- 
ceptable to the Customs officer at the time of examination of the ar- 
ticles; or 
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ii) The request of the importer to obtain skillful removal of the 
marks is granted by the port director under such conditions as he may 
deem necessary, and upon return of the article to Customs for verifica- 
tion, the marks are found to be satisfactorily removed. 

3) Mail importations. Articles arriving by mail in noncommercial 


shipments, or in commercial shipments valued at $250 or less, may be 


exported or destroyed at the request of the addressee or may be released 


[he addressee appears in person at the appropriate Customs office 
and at that time removes or obliterates the marks in a manner accept- 
able to the Customs officer; or 

il) The request of the addressee appearing in person to obtain skillful 
removal of the marks is granted by the port director under such condi- 
tions as he may deem necessary, and upon return of the article to Cus- 
toms for verification, the marks are found to be satisfactorily removed. 

d) Seizure. If the importer has not obtained release of detained ar- 
ticles within the 30-day period of detention, the merchandise shall be 
seized and forfeiture proceedings instituted. The importer shall be 
promptly notified of the seizure and liability to forfeiture and his right 
to petition for relief in accordance with the provisions of part 171 of this 
chapter. 


§ 133.25 Procedure on detention of articles subject to 
restriction. 

(a) In general. Articles subject to the restrictions of §§ 133.22 and 
133.23 shall be detained for 30 days from the date on which the mer- 
chandise is presented for Customs examination. The importer shall be 
notified of the decision to detain within 5 days of the decision that such 
restrictions apply. The importer may, during the 30-day period, estab- 
lish that any of the circumstances described in § 133.22(c) or 
§ 133.23(d) are applicable. Extensions of the 30-day time period may be 
freely granted for good cause shown. 

(b) Notice of detention and disclosure of information. From the time 
merchandise is presented for Customs examination until the time a no- 
tice of detention is issued, Customs may disclose to the owner of the 
trademark or trade name any of the following information in order to 
obtain assistance in determining whether an imported article bears an 
infringing trademark or trade name. Once a notice of detention is is- 
sued, Customs shall disclose to the owner of the trademark or trade 
name the following information, if available, within 30 days, excluding 
weekends and holidays, of the date of detention: 

(1) The date of importation; 

(2) The port of entry; 

(3) A description of the merchandise; 

(4) The quantity involved; and 

(5) The country of origin of the merchandise. 

(c) Samples available to the trademark or trade name owner. At any 
time following presentation of the merchandise for Customs examina- 
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tion, but prior to seizure, Customs may provide a sample of the suspect 
nerchandise to the owner of the trademark or trade name for examina- 
tion or testing to assist in determining whether the article imported 
bears an infringing trademark or trade name. To obtain a sample under 
this section, the trademark/trade name owner must furnish Customs a 
bond in the form and amount specified by the port director, conditioned 
to hold the United States, its officers and employees, and the importer 
or owner of the imported article harmless from any loss or damage re- 
sulting from the furnishing of a sample by Customs to the trademark 
owner. Customs may demand the return of the sample at any time. The 
owner must return the sample to Customs upon demand or at the con- 
clusion of the examination or testing. In the event that the sample is 
damaged, destroyed, or lost while in the possession of the trademark or 
trade name owner, the owner shall, in lieu of retrun of sample, certify to 
Customs that: “the sample described as [insert description] and pro- 
vided pursuant to 19 CFR 133.25(c) was (damaged/destroyed/lost) dur- 
ing examination or testing for trademark infringement.” 

(d) Form of notice. Notice of detention of articles found subject to the 
restrictions of § 133.22 or § 133.23 shall be given the importer in writ- 


ing. 


g 
§ 133.26 Demand for redelivery of released merchandise. 

If it is determined that merchandise which has been released from 
Customs custody is subject to the restrictions of § 133.22 or § 133.23 of 
this subpart, the port director shall promptly make demand for the re- 
delivery of the merchandise under the terms of the bond on Customs 
Form 301, containing the bond conditions set forth in § 133.62 of this 
chapter, in accordance with § 141.113 of this chapter. If the merchan- 
dise is not redelivered to Customs custody, a claim for liquidated dam- 
ages shall be made in accordance with § 141.113(g) of this chapter. 

SAMUEL H. BANKS, 
Acting Commissioner of Customs. 


Approved: March 5, 1998. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


{Published in the Federal Register, March 26, 1998 (63 FR 14662) 
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Decisions of the United States 
Court of International Trade 


(Ship Op. 98-25) 


GULF STATES TUBE DIVISION OF QUANEX CORP, PLAINTIFF v. UNITED 
STATES AND US. DEPARTMENT OF COMMERCE, DEFENDANTS, AND 
DALMINE S.PA, DALMINE USA Inc, AND TAD USA, INC, 
DEFENDANT-INTERVENORS 


Consolidated Court No. 95-09-01125 


(Dated March 10, 1998) 


JUDGMENT ORDER 


WALLACH, Judge: On August 29, 1997, this Court remanded to the De- 
partment of Commerce, International Trade Administration, one issue 
arising from Commerce’s determination in Small Diameter Circular 
Seamless Carbon and Alloy Steel, Standard, Line and Pressure Pipe 
from Italy, 60 Fed. Reg. 31,981 (June 19, 1995). At the request of Com- 
merce, the Court remanded this case to Commerce to recalculate the 
cost of production (“COP”) and constructed value (“CV”) for the galva- 
nized pipe produced by Dalmine Tubi Industriali S.r.1. (“DTI”). Com- 
merce complied with the Court’s remand order and filed its remand 
results on November 28, 1997. See Final Results of Redetermination 
Pursuant To Court Remand: Gulf States Tube v. The United States, Slip. 
Op. 97-124 (August 29, 1997), [Consol.] Ct. No. 95-09-01125 (“Results 
of Redetermination”). 

Pursuant to the telephonic conference held this day with Plaintiff, 
Gulf States Tube Division of Quanex Corporation, appearing by and 
through Roger Schagrin, Esq., of Schagrin Associates, Defendants, the 
United States and the United States Department of Commerce, appear- 
ing by and through Velta Melnbrencis, Esq., and Defendant-Interve- 
nors, Dalmine, S.p.A., Dalmine USA Inc., and TAD USA, Inc., appearing 
by and through Doug Heffner, Esq., of Rogers & Wells; the Court having 
reviewed the pleadings and papers on file herein, no parties intending to 
file comments on Commerce’s Results of Redetermination, and good 
cause appearing therefor, it is hereby 

ORDERED ADJUDGED and DECREED that the Results of Redetermination 
are affirmed. 
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(Slip Op. 98-26) 


FABRIQUE DE FER DE CHARLEROI S.A., PLAINTIFF v. UNITED STATES OF 
AMERICA AND U.S. DEPARTMENT OF COMMERCE, DEFENDANTS 


Court No. 93-09-00600-AD 


(Dated March 12, 1998) 


4 


JUDGMENT 


AQUILINO, JR., Judge: The plaintiff having moved for judgment based 
upon the record compiled by the Inter national Trade Administration, 
U.S. Department of Commerce (“ITA”) sub nom. Antidumping Duty Or- 
der and Amendment to Final Determination of Sales at Less Than Fair 
Value: Certain Cut-to-Length Carbon Steel Plate From Belgium, 58 
Fed.Reg. 44,164 (Aug. 19, 1993); and the court in slip op. 98-4, 22 CIT 

FSupp. , (Jan. 16, 1998), having granted the motion to 
the e extent of affording the agency 45 days to consider and report wheth- 
er, in the exercise of its sound discretion, factori ng plaintiffs profit on 
home-market sales of Z-type product in a manner more reflective of the 
record leads to a weighted-average margin percentage greater than the 
3.65 reported at 58 Fed.Reg. 37,091 for the plaintiff; and the ITA not 
having filed any such report; Now therefore, after due deliberation, it is 

ORDERED, ADJUDGED and DECREED that the 3.65 weighted-average 
margin percentage reported for the plaintiff at Final Determinations of 
Sales at Less Than Fair Value: Certain Hot-Rolled Carbon Steel Flat 
Products, Certain Cold-Rolled Carbon Steel Flat Products, and Certain 
Cut-to-Length Carbon Steel Plate From Belgium, 58 Fed.Reg. 37,083, 
37,091 (July 9, 1993), be, and it hereby is, affirmed; and it is further 
hereby 

ORDERED that the defendants and their officials, employees, servants, 
sureties and assigns proceed hereafter in accordance with the foregoing 
declaratory relief. 





U.S. COURT OF INTERNATIONAL TRADE 


(Shp Op. 98-27) 


HOOGOVENS STAAL BV AND HOOGOVENS STEEL USA, INC., PLAINTIFFS v. 
UNITED STATES, DEFENDANT 


AK STEEL CorP, BETHLEHEM STEEL CORP, INLAND STEEL INDUS., INC, LTV 
STEEL Co., INcC., NATIONAL STEEL CORP, AND U.S. STEEL GROUP 
PLAINTIFFS v. UNITED STATES, DEFENDANT 


Consolidated Court No. 96-—10-02394 


{Remanded for reconsideration of whether reimbursement occurred. Final Determina- 
tion sustained in all other respects. | 


Dated March 13, 1998) 


Powell, Goldstein, Frazer & Murphy LLP (Peter O. Suchman, Niall P Meagher at the 
trial, Todd J. Friedbacher, Susan M. Mathews, and David J. Sullivan with them on the 
briefs) for plaintiffs Hoogovens. 

Skadden, Arps, Slate, Meagher & Flom LLP (James Hecht and Steven Monroe at the 
trial, Robert E. Lighthizer and John J. Mangan on the briefs) for plaintiffs AK Steel. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Lucius B. Lau) andJohn D. 
McInerney, Deputy Chief Counsel, David R. Mason, Attorney-Advisor, Office of the Chief 
Counsel for Import Administration, U.S. Department of Commerce, of counsel, for defen- 
dant 


MEMORANDUM OPINION 


DiCARLO, Senior Judge: This matter is before the Court under USCIT 
Rule 56.2 on separate motions for judgment on the agency record 
brought by Hoogovens Staal BV and Hoogovens Steel USA, Inc. (collec- 
tively “Hoogovens”) and by AK Steel Corporation, Bethlehem Steel Cor- 
poration, Inland Steel Industries, Inc., LTV Steel Company, Inc., 
National Steel Corporation and U.S. Steel Group (a unit of USX Corpo- 
ration) (collectively “AK Steel”). The parties challenge aspects of the 
Commerce Department’s final determination of the first administrative 
review in Certain Cold-Rolled Carbon Steel Flat Products from the Neth- 
erlands, 61 Fed. Reg. 48,465 (Dep’t Commerce 1996) [hereinafter Final 
Determination]. The two actions were consolidated on May 5, 1997 

The Court has jurisdiction under 28 U.S.C. § 1581(c) (1994) and 19 
U.S.C. § 1516a(a)(2)(A) (1994). 


BACKGROUND 

In August 1993, Commerce issued an antidumping duty order on cer- 
tain cold-rolled carbon steel flat products from the Netherlands. Certain 
Cold-Rolled Carbon Steel Flat Products from the Netherlands, 58 Fed. 
Reg. 44,172 (Dep’t Commerce 1993). Hoogovens accounts for effectively 
all exports of such products from the Netherlands to the United States. 
N.V.W. (USA), Inc. (“NVW”) is Hoogovens’ wholly-owned U.S. sales of- 
fice and the importer of record. Pursuant to a request by Hoogovens, 
Commerce initiated the first administrative review of the antidumping 
order for the period August 18, 1993 through July 31, 1994. Certain 
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Cold-Rolled Carbon Steel Flat Products from the Netherlands, 59 Fed 
Reg. 46,391 (Dep’t Commerce 1994). Commerce issued preliminary re- 
sults in that review in July 1995, Certain Cold-Rolled Carbon Steel Flat 

‘oducts from the Netherlands, 60 Fed. Reg. 35,893 (Dep’t Commerce 
1995) [hereinafter Preliminary Determination], and final results in Sep- 
tember 1996, Final Determination. 

In the Final Determination (but not in the Preliminary Determina- 
tion), Commerce applied 19 C.ER. § 353.26 (1994), the “reimbursement 
regulation,” after finding that Hoogovens had reimbursed NVW for the 
cost of antidumping duties. This regulation, in relevant part, states: 

a) In general. (1) In calculating the United States price, the Secre- 


tary will deduct the amount of any antidumping duty which the 


producer or reseller: 
(i) Paid directly on behalf of the importer; or 
ii) Reimbursed to the importer. 
Id. 

Customs alerted Commerce to the possibility of reimbursement after 
the Preliminary Determination had been published. Commerce issued 
two supplemental questionnaires to Hoogovens in February and August 
of 1996. Hoogovens responded with additional sales and financial docu- 
mentation. Relying on the additional documents and Hoogovens’ ques- 
tionnaire responses, Commerce found that Hoogovens was reimbursing 
NVW for antidumping duties during the period of the first review. 

Commerce subsequently found that no reimbursement had occurred 
during the second administrative review. Certain Cold-Rolled Carbon 
Steel Flat Products from the Netherlands, 62 Fed. Reg. 18,476, 18,478 
(Dep’t Commerce 1997) (final results of second review). 

Hoogovens contests the validity of the regulation, arguing that Com- 
merce had no statutory authority to issue it. Hoogovens also argues that 
even if the regulation is valid, it should not be applied to related parties, 
and, furthermore, the facts here do not support application of the regu- 
lation. 

In aseparate motion, AK Steel argues that antidumping duties should 
be deducted as “United States import duties” or other “costs, charges or 
expenses” from U.S. price in Commerce’s margin calculation. 


DISCUSSION 


In reviewing antidumping investigations and determinations, this 
Court must hold unlawful any determination “unsupported by substan- 
tial evidence on the record, or otherwise not in accordance with the 
law[.]” 19 U.S.C. § 1516a(b)(1)(B) (1994). “Substantial evidence is more 
than a mere scintilla. It means such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion.” Consolidated 
Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); accord FTC v. Indiana 
Federation of Dentists, 476 U.S. 447, 454 (1986). 
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Commerce’s Statutory Authority to Issue the Reimbursement 
Regulation: 

Hoogovens argues that Commerce had no statutory authority to issue 
the reimbursement regulation. It claims that the regulation is inconsis- 
tent with the overall statutory and regulatory scheme, which provides 
remedial, not punitive, relief. According to Hoogovens, the regulation 
doubles the statutory remedy, resulting in a punitive order. 

Commerce is granted authority to issue regulations to implement the 
antidumping statute. See 5 U.S.C. § 301; 19 U.S.C. §§ 1673-1677h. The 
Court need consider only whether the regulation is based on a permissi- 
ble construction of the statute. Melamine Chem., Inc. v. United States, 
732 F.2d 924, 928 (Fed. Cir. 1984) (citations omitted); Consumer Prod. 
Div., SCM Corp. v. Silver Reed America, Inc., 753 F.2d 1033, 1039 (Fed. 
Cir. 1985) (quoting Melamine) (agency’s interpretation of its regulation 
must be reasonable and consistent with statute). 

The antidumping statute provides a remedy to domestic producers in- 
jured by dumping. Chaparral Steel Co. v. United States, 901 F-2d 1097, 
1103-04 (Fed. Cir. 1990); Badger-Powhatan, Inc. v. United States, 9 CIT 
213, 216-17, 608 F Supp. 653, 656 (1985). Commerce has noted that 
“(t]he remedial effect of the law is defeated * * * where exporters them- 
selves pay antidumping duties, or reimburse importers for such duties.” 
Color Television Receivers from the Republic of Korea, 61 Fed. Reg. 
4,408, 4,410 (Dep’t Commerce 1996) (final admin. review) [hereinafter 
Korean TVS}. The regulation is designed to preserve the statute’s reme- 
dial purpose by discouraging foreign exporters from assuming the cost 
of duties. Jd. at 4,410-11. 

Commerce’s statutory construction is a reasonable one. If the export- 
er assumes the cost of antidumping duties, an importer could continue 
to import at the lower, dumped price. U.S. producers would remain at a 
competitive disadvantage without the benefit of a viable remedy for the 
injury caused by the dumped imports. The regulation preserves the stat- 
utory remedy by accounting for the amount of duties reimbursed or paid 
by the exporter so that the final assessed duty will remedy the injury. 
Presumably, an exporter will be reluctant to continue paying the cost of 
antidumping duties because the margin will increase accordingly each 
time Commerce reviews it. Thus, the effect of the order on import prices 
will be preserved. 

The regulation is consistent with the language of the statute and fur- 
thers the statutory purpose of remedying injury caused by unfairly 
traded imports. Commerce’s decision to issue the reimbursement regu- 
lation is in accordance with the law. 


II. Deference to Commerce’s “New” Interpretation of the Reimbursement 
Regulation: 

Hoogovens argues that the Court’s deference to Commerce is limited 
where Commerce has had no clear or longstanding interpretation of a 
regulation. It notes that Commerce has never before applied the reim- 
bursement regulation to a foreign exporter and its U.S. subsidiary. Fur- 





Hoogovens argues, Commerce expressly decided not to apply 
‘egulation to related-parties transactions in 1993 and thereafter, 
shing 7 a policy against such applic ation during the time of 
tif . Bearings (Other Than Tapered Roller Bear- 
Phe reof, 58 Fr Ye | "Ree 39.729. ~— Dep’t Commerce 
al admin. review) [hereinafter AF'Bs IT]; Antifriction Bearings 
Tapered Roller Bearings) and ah s Thereof, 60 Fed. Reg. 
907 (Dep’t Commerce 1995) (final admin. review) [hereinaf- 
3s TIT]. 

lerce is not required ve follow its interpretation in AFBs II if 
rguments or facts support a — nt conclusion. Citrosuco Pau- 
ista, S.A. v. United States, 12 CIT 1196, 1209, 704 Su PP 1075, 1088 
1988); see also Hussey Copper, Ltd. v. United States, 17 CIT 993, 997, 
34 F Sunp. 413, 418 (1998). It may repudiate Nannies reasoning, it may 
arrow the zone in which that reasoning applies, or it may find that par- 
ir facts in this case justify a departure from the general rule. Atchi- 
Topeka & Santa Fe Ry. Co. v. Wichita Bd. of Trade, 412 U.S. 800, 808 
If Commerce intends to det yart from a prior position, however, it 
its reasons for doing a eee ‘by allowing the Court to “under- 
and the basis of the agency’s action and judge the consistency of 

that action with the agency’s mandate.” Jd. at 808. 

Subsequent to AFBs I] and AFBs III, Commerce reversed its position, 
finding that AF'Bs IT was “inconsistent wit h both the plain language of 
the regulations and the regulatory history.” Korean TVS at 4,410. The 
Department reaffirmed its pre- AFBs IT view that “reimbursement, 
within the meaning of the regulation, takes place between related par- 
ties if the evidence demonstrates that the exporter directly pays anti- 
dumping duties for the related importer or reimburses the importer for 
suC h duties.” Id. at 4,411 (citing Brass Sheet and Strip from the Nether- 
ands, 57 Fed. Reg. 9,534, 9,537 (Dep’t Commerce 1992); Brass Sheet 

1 Strip from Sweden, 57 Fed. “a 2,706, 2,708 (Dep’t Commerce 
ci! and Brass Sheet and Strip from Korea, 54 Fed. Reg. 33,257, 
33,258 (Dep’t Commerce 1989)). In Korean TVS, Commerce found no 
ieee reimbursement. In this review, Commerce has reiterated its 
Korean TVS position that the regulation applies where an exporter re- 
imburses a related importer for antidumping duties. Final Determina- 
tion at 48,470 

Commerce’s repudiation of its prior position was explained in Korean 
TVS and its decision that the regulation applies to related parties is en- 
titled to deference. 


Ill. Conformity with the GATT Antidumping Code: 

Hoogovens argues that the regulation violates the United States’ in- 
ternational trade obligations by imposing antidumping duties that ex- 
ceed calculated dumping margins. 

The GATT Antidumping Code, applicable to this review, permits im- 
porting countries to levy antidumping duties on dumped imports that 
injure emetic producers, but “[t]he amount of the antidumping duty 
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must not exceed the margin of dumping|.|” Agreement on Implementa- 
tion of Article VI of the General Agreement on Tariffs and Trade art. 8.3, 
Apr. 12, 1979, 31 U.S.T. 4919, 1186 U.N.T.S. 2, incorporated into U.S. law 
by Trade Agreements Act of 1979, Pub. L. No. 96-39, 93 Stat. 144 (1979). 

Under the U.S. antidumping statute, the margin of dumping is equiv- 
alent to “the amount by which the foreign market value exceeds the 
United States price for the merchandise|.|” 19 U.S.C. § 1673 (1988). The 
reimbursement regulation provides that the calculation of U.S. price in- 
clude an adjustment for the amount of any antidumping duties reim- 
bursed or paid by the exporter. 19 C.FR. § 353.26 (1994). Commerce has 
explained that the regulation preserves the remedial purpose of the 
GATT Code and the U.S. antidumping law. Without the regulation, a for- 
eign exporter or producer could assume the cost of antidumping duties 
owed and thereby nullify the effect of the duties in the U.S. market. Ko- 
rean TVS, 61 Fed. Reg. at 4,410. 

Although it may appear that Commerce simply doubles the final mar- 
gin when it applies the reimbursement regulation, that is not the case. 
Rather, as part of the final margin calculation, Commerce adjusts the 
U.S. price downward to reflect the amount of duty reimbursed to, or paid 
on behalf of, the importer. See 19 C.FR. § 353.26. The amount deducted 
may or may not equal the full margin, depending on the facts of the case. 
The resulting final duty equals the calculated margin between the for- 
eign market value and the adjusted U.S. price; it does not exceed the 
margin. In this case, Commerce found that Hoogovens was reimbursing 
NVW for the full amount of antidumping duties owed; as a result, the 
full amount was deducted from the U.S. price. This process does not vio- 
late Article 8.3 of the GATT Antidumping Code. 

IV. Evidence from Subsequent Review Not Relevant: 

In the second annual review, Commerce found that no reimburse- 
ment occurred during the period reviewed. Hoogovens argues that the 
findings of fact in the second review render Commerce’s final deter- 
mination in the first review inaccurate and therefore unsustainable. 
This argument is without merit. The Court can not consider evidence 
presented in the second administrative review when it reviews the first 
administrative review. The record for review is statutorily defined as “a 
copy of all information presented to or obtained by the Secretary, the 
administering authority, or the Commission during the course of the ad- 
ministrative proceeding * * *.” 19U.S.C.§ 1516a(b)(2)(A)(D (1994) (em- 
phasis added); Beker Indus. Corp. v. United States, 7 CIT 313, 315 (1984) 
(citing S. Rep. No. 96-249 at 247-48 (1979)). Plaintiffs generally may 
not supplement that record on judicial review. Rhone Poulenc, Inc. v. 
United States, 13 CIT 218, 222, 710 F Supp. 341, 345 (1989), aff'd, 899 
F.2d 1185 (Fed. Cir. 1990). Whatever additional information that per- 
suaded Commerce that Hoogovens had discontinued its practice of re- 
imbursing NVW during the second period of review was not a part of the 
record for this review. Commerce correctly based its decision on the in- 
formation in the record. 
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V. Insufficient Explanation of Evidence Supporting Commerce’s 
Finding of Reimbursement: 

Hoogovens argues that evidence on the record does not support Com- 
merce’s finding of reimbursement. 

The law requires substantial evidence to sustain Commerce’s deci- 
sion. Consolidated Edison, 305 U.S. at 229. As noted earlier, substantial 
evidence is relevant evidence that a “reasonable mind might accept as 
adequate to support a conclusion.” Jd. “As a general rule, an administra- 
tive agency must articulate the reasons supporting its decision, enab- 
ling the court to review whether the agency acted arbitrarily.” 
Shieldalloy Metallurgical Corp. v. United States,20CIT__—,__—_—, 947 
F. Supp. 525, 529 (1996) (citations omitted). Commerce must articulate 
a “rational connection between the facts found and the choice made.” 
Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962). 
While this Court may not supply a reasoned basis for the agency’s action 
that Commerce itself has not given, SEC v. Chenery Corp., 332 U.S. 194, 
196 (1947), it will uphold a decision of less than ideal clarity if the 
agency’s path may be reasonably discerned, Colorado Interstate Gas Co. 
v. FPC, 324 U.S. 581, 595 (1945). Bowman Transp., Inc. v. Arkansas- 
Best Freight System, Inc., 419 U.S. 281, 285-286 (1974) (agency’s treat- 
ment of evidence not arbitrary where court can discern a rational basis 
for it). 

According to the defendant’s brief, Commerce based its finding on 
Hoogovens’ questionnaire responses, credit memoranda, sales invoices 
to U.S. customers, and the Hoogovens-NVW agency agreement. (Def.’s 
Opp’n to Mots. J. Agency R. at 30-32 & apps. 3-4 (Conf. Docs. 41, 48).) 
Commerce failed, however, to articulate a reasoned basis for its decision 
beyond the following conclusory statements: “The Department has de- 
termined that the evidence of record in this review demonstrates that 
Hoogovens has agreed to reimburse NVW, the importer of record, for an- 
tidumping duties. Therefore, for the final results we have applied the re- 
imbursement regulation.” (Hoogovens Mem. Points & Authorities in 
Support Mot. J. on Agency R. ex. 10 at 1 (ITA Final Analysis Mem., Aug. 
29, 1996).) The Final Determination states, “[als discussed above, the 
evidence of record demonstrates that Hoogovens has agreed to reim- 
burse NVW for antidumping duties. Therefore, the regulation applies.” 
Final Determination at 48,471. At oral argument, the defendant ac- 
knowledged that the Final Determination does not, in fact, discuss the 
evidence upon which Commerce based its finding. 

Commerce failed to identify for the record the evidence in record doc- 
uments that led to its conclusion. The Hoogovens-NVW agreement in- 
cludes no mention of antidumping duties or reimbursement. Although 
other documents on the record suggest that reimbursement was occur- 
ring, Commerce does not identify which evidence supports its finding of 
reimbursement. Commerce raised the issue for the first time in its Final 
Determination, without adequate analysis. The defendant’s post hoc ra- 
tionalization in its brief is not sufficient to meet the requirement for a 
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reasoned articulation of a material decision in an agency determination. 
See Timken Co. v. United States,20CIT__—,_—s_— 9387 F Supp. 953, 955 
(1996); see also 19 U.S.C. § 1677f(D (1994). 

Because the record is not complete enough to provide for meaningful 
review, the Court remands the issue of reimbursement to Commerce for 
reconsideration and an articulation of the facts in the record that sup- 
port its decision. 

VI. Application of Final Margin to All Period-of-Review Entries: 

In the alternative, Hoogovens argues that the Court, if it sustains 
Commerce’s determination, should remand the case for application of 
the final margin from the date of publication of the Final Determination 
rather than the Preliminary Determination. 

Under the statute, final duties are assessed upon liquidation of all 
subject merchandise entered during the period of review. See 19 U.S.C. 
§ 1505(b) (Supp. 1993). “The uncertainty of knowing the final amount 
of duties due at the time of entry is simply an inherent part of importing 
merchandise into the United States. * * * [thus, the importer should an- 
ticipate] the possibility that additional duties would be owed[.]” D & L 
Supply Co. v. United States, 17 CIT 1419, 1422-23, 841 F Supp. 1312, 
1315 (1993) (no violation of due process to retroactively increase anti- 
dumping duties payable to all entries during period of review). The final 
calculated margin may differ from the preliminary estimated margin for 
any number of reasons, including new facts or changes in methodology 
or policy. Whatever the final margin is found to be, Commerce is within 
its authority in applying it to all entries made during the period of re- 
view. 

VII. Antidumping Duties Not “United States Import Duties” or 
“Additional Costs, Charges and Expenses”: 

In its separate motion, AK Steel argues that Commerce should have 
deducted antidumping duties from U.S. price under 19 U.S.C. § 1677a, 
which requires Commerce to reduce the U.S. price by “the amount, if 
any, included in such price, attributable to any additional costs, charges, 
and expenses, and United States import duties, incident to bringing the 
merchandise * * * to the place of delivery in the United States[.]” 19 
U.S.C. § 1677a(d)(2)(A) (1988). AK Steel argues that antidumping du- 
ties are “United States import duties” or, alternatively, other “costs, 
charges or expenses” which are “incident to bringing the merchandise 
from the place of shipment * * * to the place of delivery in the United 
States.” (AK Steel Br. in Support Mot. J. Under R. 56.2 at 8.) 

The U.S. antidumping statute does not define the terms “United 
States import duties” or “costs, charges or expenses.” In the absence of a 
clear statutory definition, “the question for the court is whether the 
agency’s [decision] is based on a permissible construction of the stat- 
ute.” Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 
843 (1984). 

Commerce’s long-standing policy and practice is not to treat esti- 
mated or final antidumping or countervailing duties as import duties or 
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costs under 19 U.S.C. § 1677a(d). The Court has held that Commerce is 
“correct not to deduct [from U.S. price] cash deposits of estimated anti- 
dumping duties, which may not bear any relationship to the actual 
dumping duties owed” under § 1677a(d). Federal-Mogul Corp. v. United 
States, 17 CIT 88, 108, 813 F Supp. 856, 872 (1993) (estimated deposits 
of antidumping duties are not analogous to estimated deposits of “nor- 
mal import duties”). “If deposits of estimated antidumping duties en- 
tered into the calculation of present dumping margins, then those 
deposits would work to open up a margin where none otherwise exists.” 
PQ Corp. v. United States, 11 CIT 58, 67, 652 FSupp. 724, 737 (1987). 
More recently, the Court sustained Commerce’s decision not to deduct 
final assessed antidumping and countervailing duties as normal import 
duties from U.S. price in its margin calculation. AK Steel Corp. v. United 
States, 21 CIT , ___, slip Op. 97-160 at 31 (Dec. 1, 1997) (Com- 
merce’s explanation that deducting antidumping duties as import du- 
ties from U.S. price would result in double-counting is rational). 

Commerce reasoned in its Final Determination that antidumping du- 
ties derive from a calculated margin of dumping, not from an assess- 
ment against value, as is the case for normal customs duties; further, 
deducting antidumping duties as costs or import duties from U.S. price 
would, in effect, double-count the margin. Final Determination at 
48,469. 

This Court finds Commerce’s rationale to be a permissible construc- 
tion of the statute. If Commerce were to deduct existing antidumping 
duties as a matter of course in its administrative reviews, it would re- 
duce the U.S. price—and increase the margin—artificially. As discussed 
earlier, an antidumping order is designed to raise the price of dumped 
goods to a fair level in the import market. It is not a normal import duty 
or an extra “cost” or “expense” to the importer—it is an element of a fair 
and reasonable price. 

Commerce’s decision not to deduct antidumping duties as a cost or ex- 
pense from U.S. price is in accordance with the law. 

CONCLUSION 
The Court remands to Commerce to reconsider whether reimburse- 


ment occurred and to cite to evidence in the record supporting its deci- 
sion. Commerce’s Final Determination is sustained in all other respects. 
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MEMORANDUM OPINION AND ORDER 
POGUE, Judge: This matter is before the Court on Plaintiff's, the 
United States, motion to dismiss counterclaims filed by Nippon Minia- 
ture Bearing, Inc. and Minebea Company, Ltd. (collectively “Defen- 


dants”). Also before the Court is Defendants’ motion for judgment on 
the pleadings. ! 


BACKGROUND 
The United States commenced this action to recover civil penalties as- 


sessed against Defendants for violation of section 592 of the Tariff Act of 
1930, as amended, 19 U.S.C. § 1592, in importing certain ball bearings. 
Defendants counterclaimed, seeking, in part, a declaration “that the ac- 
tions of Customs and [certain Customs employees and officials] * 
with respect to the seizure and penalty proceedings against [NMB] ’ 

are unlawful.” Defs.’ Answer & Counterclaims at 14. 

Plaintiff's motion to dismiss contests this court’s jurisdiction to en- 
tertain counterclaims challenging Customs’ seizure of subject merchan- 
dise. Pl.’s Mot. to Dismiss Defs.’ Counterclaims at 1. Plaintiff’s motion 
also claims that Defendants’ counterclaims must be dismissed for fail- 
ure to state a claim upon which relief can be granted. Id. 

Defendants’ motion for judgment on the pleadings seeks dismissal of 
Plaintiff's action arguing “that the government has failed to state a 
claim upon which relief may be granted,” because “the facts alleged by 
the government could not give rise to a penalty action under 19 U.S.C. 
§ 1592.” Defs.’ Mot. J. on the Pleadings at 2. Thus, Defendants’ motion 
falls under USCIT R. 12(b)(5), as a motion to dismiss. See USCIT R. 
12(b)(5). 


JURISDICTION 


On March 24, 1997, Defendants filed a motion to dismiss the govern- 
ment’s complaint. On June 10, 1997, this Court denied that motion, not- 


*See USCIT R. 12(c). Although the title of Defendants’ motion seeks judgment on the pleadings, it alleges t 


Plaintiff's action fails to state a claim for relief. See infra. p. 2 
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ing, “(t]he Court of International Trade has ‘exclusive jurisdiction of 
any civil action which arises out of an import transaction and which is 
commenced by the United States—(1) to recover a civil penalty under 
section 592 * * * of the Tariff Act of 1930.’ 28 U.S.C. § 1582.” 

Section 1583 provides this court with “exclusive jurisdiction to render 
judgment upon any counterclaim” involving “the imported merchan- 
dise that is the subject matter” of the civil action. 28 U.S.C. § 1583. 
Therefore, the Court may address counterclaims arising from actions 
involving the imported merchandise at issue here. 


STANDARD OF REVIEW 

On a motion to dismiss for failure to state a claim”, the court assumes 
that “all well-pled factual allegations are true,” construing “all reason- 
able inferences in favor of the nonmovant,” Gould, Inc. v. United States, 
935 F.2d 1271, 1274 (Fed. Cir. 1991); and inquires whether the complaint 
sets forth facts sufficient to support a claim. To determine the sufficien- 
cy of aclaim, consideration is limited to the facts stated on the face of the 
complaint, documents appended to the complaint and documents incor- 
porated in the complaint by reference. Allen v. Westpoint-Pepperell, Inc., 
945 F.2d 40, 44 (2d Cir. 1991). 

The plaintiff is not required to set out in detail the facts upon which 
the claim is based, but only to give the defendant “fair notice of what his 
claim is and the grounds upon which it rests.” Conley v. Gibson, 355 U.S. 
41, 47 (1957). Nor is it necessary for the particular relief requested to be 
available, as long as the court can ascertain that some relief is available. 
Doe v. U.S. Dep’t of Justice, 753 F2d 1092, 1104 (D.C. Cir. 1985); Lada v. 
Wilkie, 250 F.2d 211, 215 (8th Cir. 1957). An unlikely or remote possibil- 
ity of recovery alone is not a reason to dismiss. Bernheim v. Litt, 79 F.3d 
318, 321 (2d Cir. 1996). Dismissal is proper only “where it appears be- 
yond doubt that plaintiff can prove no set of facts which would entitle 
him to relief.” Constant v. Advanced Micro-Devices, Inc., 848 F.2d 1560, 
1565 (Fed. Cir. 1988)(citing Conley v. Gibson, 355 U.S. 41, 45-46 (1957)), 
cert. denied, 488 U.S. 892 (1988). 


DISCUSSION 

On the record before the Court, both motions must fail. 

Plaintiff's complaint alleges that between August 1, 1986, and Febru- 
ary 27, 1987, the Defendants imported certain bearings into the United 
States and that these bearings were entered by means of Defendants’ 
false representations of their material composition. P1.’s Complaint, 9 7, 
8. 


Section 1592 provides in pertinent part, that “[wJithout regard to 
whether the United States is or may be deprived of all or a portion of any 
lawful duty, tax, or fee thereby, no person, by fraud, gross negligence, or 
negligence—(A) may enter, introduce, or attempt to enter or introduce 
any merchandise into the commerce of the United States by means 


2 See USCIT R. 12(b)(5) 
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of—(i) any document, written or oral statement, or act which is material 
and false, or (ii) any omission which is material * * *.” 19 U.S.C. § 1592. 

Defendants claim that the facts alleged in the complaint “could not 
give rise toa penalty action under 19 U.S.C. § 1592.” Defs.’ Mot. J. on the 
Pleadings at 2. Specifically, Defendants’ motion claims that Plaintiff's 
complaint is grounded in Defendants’ “purportedly false statements to 
customers.” Id. at 38. Defendants claim that statements to customers 
cannot be material to the entry of the merchandise into the United Sta- 
tes. Id. 

Because Defendants’ arguments are based on fact, they are irrelevant 
for purposes of addressing Defendants’ motion for judgment on the 
pleadings as the Court must make all reasonable inferences regarding 
factual allegations in favor of the nonmovant. 

The Court finds that Plaintiff's allegations, if proved, would provide a 
basis for liability. See United States v. Cargo of Sugar, 25 Fed. Cas. 288, 
No. 14,722 (1874) (finding that failure to disclose the mixture of char- 
coal with sugar, in order to reduce its grade, will subject importer to for- 
feiture). 

The same is true with regard to Plaintiff's motion to dismiss Defen- 
dants’ counterclaims.’ The Court cannot conclude on the record here 
that Defendants could prove no set of facts which would entitle them to 
relief. Defendants allege, in their counterclaims, that all statements 
made by them to Customs in connection with the entry of their mer- 
chandise were in fact accurate and true. Defs.’ Answer & Counter- 
claims, {1 34, at 9. Moreover, Defendants claim Customs exceeded its 
statutory authority in the process of investigating and resolving mat- 
ters of merchandise composition and quality under the Lanham Act, 15 
US.C. § 1125. Id. 1 46, at 12. 

The Court cannot conclude on the record presented here that the De- 
fendants can prove no set of facts which would entitle them to a declara- 
tion that Customs’ actions were ultra vires and therefore unlawful. 

Therefore, upon review and careful consideration of the instant mo- 
tions, the aforementioned statutory provisions, relevant case law ad- 
dressing the scope of this court’s jurisdiction in penalty and forfeiture 
actions, and all other papers and proceedings had herein, it is hereby, 

ORDERED that Defendants’ motion for judgment on the pleadings and 
Plaintiff's motion to dismiss Defendants’ counterclaims are denied. 


3 The Plaintiff argues, and the Court assumes, arguendo, that it does not possess subject matter jurisdiction to en- 
tertain Defendants’ challenge to Customs’ seizure/forfeiture actions of entries of Defendants’ merchandise, even if 
they are the subject of this action. Moreover, the Court assumes arguendo that Defendants fail to state a claim for re- 
view under the Administrative Procedure Act, 5 U.S.C. §§ 501, 704 
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